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“Commercial” and “commercial” provide a perfect 
illustration of the way a capital or lower-case initial 
changes the meaning of a word. 

It’s the same with Coke—the friendly abbreviation for 
Coca-Cola. With a lower-case initial, the word means 
something else entirely. 

So, when you write or print Coke, and mean Coca-Cola, 
reach for that upper-case “C.” Your readers will know 
what you are talking about. And you'll be observing 
correct usage, too, for Coke is a proper name. 


Coke is also a registered trade-mark. Good practice 
requires the owner of a trade-mark to protect it diligently. 
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Ask for it either way 
... both trade-marks 
mean the same thing. 












The 


Lav 


Firs 
Hot 
Am 
Nat 
Edit 
195 


oe 
Be 


The 
Rev 
Cou 
Act 
De; 
Tax 


Bar 


Price 
Asso 


























(@elahactat as JULY, 1951 





The Emancipated Judiciary in America: Its Colonial and Constitutional History . . . . . . 485 


R. Carter Pittman 


“Per Stirpes and Not Per Capita’: Or, What Your Clients Can Never Tell You. . . . . . . 489 


enry F. Tenney 


The International Trial at Nuremberg: Giving Vitality to International Law . . . . . . . 493 
y John J. Parker 


Placement in the Legal Profession: A Responsibility of the Organized Bor . . . . . . . 497 


ovis A. Toepfer 
A Great Judge Retires: American Law Institute Honors Learned Hand . . . . . . . . 502 


Lawyers in War: They Serve in the Pentagon and at the Front . . . . . . . . . +. S505 
Kenneth C. Royall 








First Announcement of Program: Seventy-Fourth Annual Meeting . . . . . . . . . SOD 
Hotel Announcement—Annual Meeting. . . . . . «© «© «© © «© «© «© «© «© «© 12 §Y4 
American Law Institute Holds Twenty-Eighth Annual Meeting . . . . . . . . . +. S55 
National Conference Adopts Code for Practice in Income Tax Field . . . . . . . . +. SW 
CONMIEN Sk SEYLCH GEM ORY 16Gb Rai SEIN, 2... Sede ci ee 
1951 American Bar Association Award Presented to Cadet Eben N. Handy . . . . . . . 519 
““‘Boohe-tersbanate. 5: arvini s Sena wr eer oes WE, A A ee iS eee 
ehh os 4 Sy Nala ie Sgt ee AMIN eae” Sai" = Sree sai Sek Hi wk er tare Vgm eel a RN 
The President's Pame ..... «Neer ww oe ie) eb wb oo ee 
Review of Recent Supreme Count Bocisloness 45 65% 2 ROIS OS OSS ke eee 
Cousta, Banantuienta.qull: Ameneied 4... 9.) «ee (6 ees (es ie See. le 
| initial Acthdiias of Gadiiens cml Gomesiees...... ......6 «ope | 6 ee cen. 8) Be is ee ee 
Sepashpent. of Remiiiaias..... «8 ete 0) 98 8 eee! oes bul ee ee 
Pe he Art far ae Tee oa Ne tlle aa at rie tier ee a ie Gir Btn ye eT ee 


Dene ne ee ee eas ey hig a TG 


Tre AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the American Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the act of Aug. 24, 1912. 

Price per copy 75c; to Members, 50c; per year, $5.00; to Members, $2.50; to Students in Law Schools, $3.00; to Members of the American Law Student 
Association, $1.50. Vol. 37, No. 7. Changes of address must reach the Journat office five weeks in advance of the next issue date. Be sure to give both 
old and new addresses. 

Copyright 1951 by the American Bar AssOciaTION 


july, 1951 * Vol. 37 



























CAF uN’ om fA} [+f TRADE+ EMERGENCY CONTROLS - 


BANKRUPTCY - - WAGES AND HOURS « STOCK TR/ /,FERS INTERSTATE SA)*S” 
NI SLIGENCE. - INHERITAN’ AND GiIFTT/ S++ OSW » | ff 
cM’ awef IN” “IRANCE. “yy » || ACT S&S - J Ja 


worKM Yak? «a dad xENEGOTIATION FIRE INSURANCE 


; mie LOCAL, AND cy TAXES + SOCIAL SECURITY - GOVERNMENT CONTRACTStE 
TRUSTS AND ESTATES - CANADIAN ‘COMPANIES LAW - ACCOUNTANCY LAW [| 
AESS PP~-"-< . PUBI'~ “TILIT"© » PGS - AUTOMOBILE INSURANCE + TA} 


sGuLATIO . CONDIT rms LES. DISABILITY. COMPENSATION. 
CANA WN TAXES | ‘CURITIES- .. | UNEMPLOYMENT INSURANCE + LIQUO}: 
q yA "| “=> UR St) LEGISLATION » CASUALTY INSURANC): 
CANADIAN. SUR bn. fO__+ |..ITAL "ANG! /+ MOTOR CARRIERS |. 








BLUE SRY a 4 OS RD OF 7, ASURA wes CORPORATION LAV, 































































f upl 


the 


: dici 

FEDERA! AX." .0? + BANKING - LABOR LAW - PAYROLL TAXES - LIFE INSURANC|. exp 
STATE, OCAL, Aw CITY TAXES - SOCIAL SEF““RITY - GOVERNMENT CONTRACTS| | ‘ 
TRUSTS ps "“QTES + CANADIAN MP .«° <AW + ACCOUNTANCY LAW] | in 
Excess . fi” . PUY pw, WV ,  UTOMOBILE INSURANCE - TA) | *' 
Court. 7. / Wa Wafer CONGRESSIONAL LEGISLATION | | 
Ty Ye’ & “iw, <_eiimONAL SALES - DISABILITY COMPENSATION | | 
.aN TAXES + £ URITIES - RAILROAD UNEMPLOYMENT INSURANCE + LIQUO} | “ 

o TROL + U. S. SUrEME COURT - STATE LEGISLATION - CASUALTY INSURANC| | Lam 
Cl INADIAN LABOUR LAW : CAPITAL CHANGES - "MOTOR CARRIERS | pe 
BANKRUPTCY » WAGES AND HOURS - STOCK TRANSFERS - INTERSTATE SALES TAD cet 
NEGLIGENCE - INHERITANCE AND Gltf qi <—\COSMETICS - CANADIAN | | 
s MPLOYME! “ ttn 9) ii Bie 

- JE SKY LA ; t 0 
WORKMEYY §=6 SELECTIVE * SWIFT * DEPENDABLE ||‘ 
. e ; j whic 

a, Ue Write for details of B such 
a he reporting in your field be 

ss fe : § resid 

ent aa COMMERCE) CLEARING; HOUSE, ING., if a 
DE REC PUBLISHERS oF TOPICAL LAW REPORTS 4 se: 

AR New YORK 16 CHICAGO 1 WASHINGTON 4 EE —— 

S22 FirtH Ave. 214 N. MICHIGAN Ave. 1329 E Street, N. W. FF lh 

F OR $3.0 

“1 the 

ac i I nal | 

1A The 

\D Bl 

Stree 


American Bar Association Journal 








rere gee eg OTE 


rey Eek 
=e 


tory ase 





ip # a pe RAL Ate eee: OPEN OE PE 








pre Bs Sere 








American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse “among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the nation 
and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
rhrough representation of state, territory and local bar associations in the House of Delegates of the Association, 
as well as large membership from the Bar of each state and territory, the Association endeavors to reflect so far 
as possible, the objectives of the organized Bar of the United States. 


There are sixteen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
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Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Relations. Law; Legal 
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of the other Sections. 
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any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomipation and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 


Dues are $12.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are 
$3.00 per year, and for three years thereafter $6.00 per year, each of which includes the subscription price of 
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“LEGAL AID” for lawyers 


N.: only does AUDOGRAPH dictation 
help lawyers do away with endless paper 
work, but in many states phone conversa- 
tions or interviews recorded on AUDOGRAPH 
discs are admissible as evidence. 

In time and costs saved, the value 
of AUDOGRAPH is immeasurable. Small, 
compact and brilliantly engineered, 
AUDOGRAPH is a tireless “law secretary,” 
working nights, week ends, on trips— 
whenever and wherever you want the facts 
recorded, Let AUDOGRAPH take the drudg- 
ery out of abstracting, note making, corre- 
spondence and other time-consuming work 
so important to your practice. 

Mail the coupon today for full informa- 
tion, or call your nearest AUDOGRAPH 
dealer. There’s no obligation whatsoever. 
Find out how AuDOGRAPH is helping law 
firms everywhere... how it will do the same 
for you. 
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dictating and transcribing machine. Records on thin, 
cico lightweight, long-lasting plastic discs which hold up 
to one full hour’s dictation. Operates wherever elec- 
tric current is available. 


| AUB ERAPL= 


AUDOGRAPH sales and service in 180 principal 
cities of the U.S. See your Classified 
Telephone Directory—under “Dictating 
Machines.” Canada: Northern Electric 
Company, Ltd., sole authorized agents for 











THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 


Send me Booklet 7-0 —A case history, showing how AUDOGRAPH 
saves time and money for a well-known Boston law firm. 
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the Dominion. Overseas: Westrex Corpora- 
tion (export affiliate of Western Electric Titk Prone 
1 Company) in 35 foreign countries. = ee 
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— in America today, you’ll find that conditions 
are almost unpredictable. 


No one can tell for certain what next month, 
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you to obtain the history and interpretation of 


every state or federal case or statute right up- 
to-date. 


Shepard’s Citations 
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cases into fees. 


¢ Records every service performed Evolved from the needs and experiences of busy 
for clients— and all charges to lawyers and designed by a successful practicing attor- 
client’s accounts. ney .. . published by a firm specializing in professional 
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pearances, etc. few minutes use each day and the DAILY LOG makes 


every business fact about your practice available at a 
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Postpaid if check accompanies order 
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© Send sample pages and further information about the LOG. (No obligation, of course.) 
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The Emancipated Judiciary in America: 


Its Colonial and Constitutional History 


by R. Carter Pittman - 


of the Georgia Bar (Dalton) 


® Mr. Pittman sees a threat to the independence of the judiciary in the growth of 
administrative agencies and bureaus. In such bodies and in the practice of trans- 
ferring fact-finding powers to them, leaving the courts only the power of enforce- 
ment, he finds a threat to a constitutional principle that antedates the Constitution 
itself. This is the first part of Mr. Pittman's survey of the history of the independent 
judiciary in the English-speaking world. The second part will appear in the next 


issue of the Journal. 





A nation which easily casts itself loose 
from the traditions of the past loses 
steadiness of purpose, and ultimately, 
wearied by excitement, falls into the 
arms of despotism. [Gardiner, Consti- 
tutional Documents, Puritan Revo- 
lution, xxxi (3d Ed.). ] 


| ® Paraphrasing the fifteenth para- 


graph of George Mason’s Virginia 


; Bill of Rights, someone has said: “A 


people indifferent to its past will not 
long retain the capacity to achieve 
an honored history.” That statement 
has peculiar application to a people 


§ indifferent to the history of the strug- 


gles of its ancestors to emancipate its 
judges from servility to executive 
and legislative powers. 


Gouverneur Morris, of Pennsyl- 


vania, whose classic language contrib- 


uted most to the form of the final 
Constitution, writing in 1814, said 
of the Constitution:! 


I believe it to be as clear as our lan- 
guage would permit, excepting, never- 
theless, a part of what relates to the 
Judiciary. On that subject, conflicting 
opinions had been maintained with 
so much professional astuteness, that 


it became necessary to select phrases 
which, expressing my own notions, 
would not alarm others, nor shock 
their self-love; and to the best of my 
recollection, this was the only part 
which passed without cavil. 

In view of that statement, it is 
strange that no one has accepted the 
implied invitation of Gouverneur 
Morris to seek the historical basis 
for the judiciary provisions of the 
Constitution. 

Nothing in the Constitution is 
rooted so deeply in the history of the 
American Colonies and the history 
of England as are the judiciary pro- 
visions of our fundamental law. 

In the case of National Mutual 
Insurance Company v. Tidewater 
Transfer Company, 337 U.S. 582, 69 
S. Ct. 1173, our Supreme Court dis- 
closes an admirable willingness to go 
back of John Marshall and back of 
the Federalist to seek the springs 
from which the federal judiciary 
flows, but it stopped far short of the 
goal. It is not surprising that, as one 
of the Justices confessed, the decision 
ends in utter confusion.? 

Two of the Justices frankly con- 





fessed their inability to find in the 
Constitution anything that would 
prevent Congress from transferring 
all the judicial power of the United 
States “from constitutional to legis- 
lative courts for the purpose of emas- 
culating the former’. They were 
generous enough, however, to leave 
the matter “open to question”. 337 
U. S. 644, 69 S. Ct. 1209. 

Masked confusion seems always to 
sit with the Supreme Court, as its 
Chief Judge, when judicial powers 
and duties are under consideration. 
Why? 

While criticising the decisions of 
John Marshall the judges might 
have appropriately said, that John 
Marshall had been dead ten years be- 
fore Madison’s Notes of Debates in 
the Constitutional Convention were 
published, one year before Elliot's 
Debates in the ratifying conventions 
of the several states were published, 
and seventy-five years before any sub- 
stantial portion of colonial and Eng- 
lish records, elucidating the judici- 
ary content of the Constitution, were 
published. 


Battle of the Constitution 
Was Fought by Marshall 


The Court might have appropriately 





1. Elliott's Debates 506. 


2. Justice Frankfurter: ‘‘Conflicting minorities 
in combination bring to pass a result—paradoxical 
as it may seem—which differing majorities of the 
court find insupportable."’ 
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said also that, as John Marshall 
fought the Battle of the Constitution 
against combined assaults of the 
power of the purse and the power of 
the sword in the hands of the legisla- 
tive and executive branches of the 
government (ever determined and 
greedy for powers denied to them by 
the Constitution), historical research, 
the great guardian of constitu- 
tional liberty, stood by with a with- 
ered hand. Alone and empty-handed, 
he stood toe to toe and exchanged 
blow for blow. Blinded at times and 
vanquished at others, he was forced 
to retreat to new positions in order 
to save the integrity of the judiciary 
and the Constitution. Be it said to 
his eternal credit that his blindness 
was never self-imposed. In the Con- 
stitution’s darkest hours, God sent a 
man—just a man—human enough to 
err and federalist enough to veer. 
When he turned the stern of the 
Constitution to windward in the 
Canter case, 1 Pet. 511, in order, as 
he thought, to ride out the storm, he 
did not expect his successors to in- 
terpret their oaths to “uphold the 
Constitution” as requiring adher- 
ence to the course he had set, midst 
billows, darkness and duress. 

When the Supreme Court comes 
to answer the “open question” posed 
by Chief Justice Vinson and Justice 
Douglas, it is devoutly hoped that it 
will use the materials unavailable to 
John Marshall and seek the histori- 
cal basis for the judiciary provisions, 
to the end that the one institution, 
designed as a guardian against the as- 
saults of power upon the liberties of 
men, may not refuse to liberty its 
aid, and yield 
consent. 

The restricted length of this arti- 
cle renders it impossible to discuss 
the “open question” raised in the 
Tidewater case except in a fragmen- 
tary manner. Material sufficient to 
fill hundreds of pages may not be 
compressed into a few without loss 
of substance. 

Article I, Section 8, of the Consti- 
tution gives to Congress the power 
“To constitute Tribunals inferior to 
the supreme Court”; and also the 
power “To make all Laws which 


to despotism its 
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shall be necessary and proper for car- 
rying into Execution” this power. 
Once the “tribunal” is constituted, 
Article III, Section 1, seizes it and 
transforms it into an “inferior 
court” the “Judges . . . [of which] 

. shall hold their Offices during 
good Behaviour, and shall at stated 
Times, receive for their Services, a 
Compensation, which shall not be 
diminished during their Continu- 
ance in Office”. Nowhere does the 
Constitution give to Congress the 
power to constitute any tribunal 
other than one whose members shall 
hold office by nonprecarious tenure. 
According to the plain words of the 
Constitution, birth and emancipa- 
tion are simultaneous. “Quasi-judi- 
cial” tribunals, exercising judicial 
powers, with judges or “members” 
servile to executive or legislative 
powers are thus expressly forbidden. 

Does the Constitution mean what 
it says? On the answer to that ques- 
tion depends the constitutionality 
of many federal “administrative” 
courts, whose members hold office by 
precarious tenure. 


Legislative Agencies Are Not 
Part of Judiciary 


In the first place we must exclude 
legis’ative agencies and executive 
agencies, by whatever name, which 
exercise purely legislative or execu- 
tive functions, or both. Certainly 
Congress has the “power of the 
purse” and may establish a claims 
agency and call it a “Court of 
Claims” without making it “inferior 
to the Supreme Court” with nonpre- 
carious tenure and undiminishable 
pay for its “Judges”. Congress may 
do the same thing by committees, or 
it may legislate as to each particular 
claim. That is not “judicial”. The 
“power of the purse” is power over 
the public purse, not power over the 
purse of citizens. The citizen, whose 
purse is being filched, under some 
legislative enactment, may question 
the right and, if he does, the Con- 
stitution guarantees to him a trial, 
fair in all its phases, before a judge 
emancipaied from servility to the 
power that pursues and assails him. 

It was the doctrine of every English 





King from James I to George III 
and every English courtier and min- 
ister from Wentworth and Laud to 
Lord North that territorial residents, 
or colonists, were not entitled to the 
fundamental rights of citizens, such 
as the right to have one’s case tried 
before an emancipated judge. That 
doctrine was specifically repudiated 
by the American Revolution, and 
thereafter by the Continental Con- 
gress in giving to the residents of 
the Northwest Territory an emanci- 
pated judiciary while the Constitu- 
tional Convention was in session. 

Despite this background, the Con- 
gress and the Supreme Court have 
been able to look at Article IV, Sec- 
tion 3 of the Constitution through a 
pinpoint peep-hole and deny to ter- 
ritorial residents the right to have 
their cases tried by an independent 
judiciary. Like George III, the Su- 
preme Court has labored mightily 
about the peculiar status of territori- 
al judges. That didn’t seem to worry 
the framers of the Constitution. If 
territorial status should end in state- 
hood, emancipated judges would be 
there and there would be no hiatus 
in the even flow of justice under law. 
If territorial status should end in 
some other unforeseeable manner, 
the tenure of such judges would still 
stand, but their “compensation” was 
made dependent upon “services” by 
Section | of Article III. Thus the 
public purse was protected from sine- 
cures. 

The blast of flint-locks and six 
shooters in our “wildwest” shows is 
a twentieth century commentation 
on the first signal failure of the Su- 
preme Court to stand by the charter 
it had sworn to uphold with an 
undergirding arm. 

By the same squinting at Article I, 
Section 8, Clause 17 and by the same 
warped process of reasoning we have 
been able to deny to the inhabitants 
of the District of Columbia the same 
fundamental right. A judge with the 
rhetorical capacity to magnify a 
louse and diminish an empire may 
make the enslavement of District of 
Columbia residents sound plausible 
and constitutional. Where does the 
Constitution vest “the judicial pow- 
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er of the United States’’ anyway? 
Whose “judicial power’ 
in the District of Columbia, or in 
Alaska? 

A typical “quasi-judicial” tribunal 
to which this article relates is one 
such as the National Labor Rela- 
tions Board, which exercises judicial 


, 


is exercised 


powers and whose members hold 
their offices for a term of years and 
who are removable at the pleasure 
of the President, (after a “hearing” 
of course) and who are as much un- 
der the control and influence of the 
President as the jury that convicted 
Algernon Sidney was under the con- 
trol of the King from whose house- 
hold many were drawn. 

The NLRB adjudicates cases. It 
makes “findings of facts” which are 
binding, under the statute which 
creates it, as distinguished from pri- 
ma facie. If such “findings” are sup- 
ported by any substantial evidence 
in the record, the courts of appeals 
are powerless to stay an injustice, 
however shocking. Furthermore, the 
courts of appeals are forced, with a 
refined cruelty, to use and abuse 
their processes to carry into effect the 
“orders of the Board”, thus making 
the independent judiciary paltry 
participant in a “quasi-judicial” cru- 
sade directed from the White House 
and its judges pitiful record clerks 
and shrouded pall-bearers at the 
tomb of liberty. 

The power to make “findings of 
fact” and make them binding is the 
power to rule the world. Man’s long 
struggle to establish a system for the 
selection of an indifferent and im- 
partial jury, controlled by no power 
on earth, is a recognition of that 
fact. Any contention that a “board” 
servile to executive or legislative 
power performs the same function 
and is therefore valid requires no 
reference to days that are gone for a 
reply. We need only look at the 
bound volumes that record the his- 
tory of the last decade to discover 
that argument to be a fraud—a fraud 
upon liberty and a fraud upon a con- 
stitution that sanctions no power to 
find facts binding on man in any 
proceeding with judicial aspects, ex- 
cept in an independent judiciary or 





an impartial and indifferent jury. 


If a jury does not exercise a judi- 
cial function when it makes a find- 
ing of fact, then what function does 
it perform? Are we to believe that it 
is executive or legislative? Shifting 
tribunals does not result in shifting 
functions. Mankind has not yet dis- 
covered a way to base a just judg- 
ment upon an unjust finding of 
facts—and never will. Our Constitu- 
tion-makers were neither too naive 
not to know that nor too base not to 
take it into account. 

Before anyone can understand the 
judiciary provisions of the Federal 
Constitution he must know the 
“Constitution” of the American Col- 
onies before 1776 as our forefathers 
knew it. He must realize that the 
Puritan Revolution of the 1640’s and 
the “Glorious Revolution” of 1689, 
while effecting revolutionary changes 
in the British Constitution, effected 
none in the “constitution” of the 
American colonies. 


Act of Settlement 
Emancipated English Judges 


The Act of Settlement of 1701 which 
gave to England the House of Han- 
over, gave to England, above all else, 
judges emancipated from control by 
the King by tenure during good be- 
havior, and emancipated from con- 
trol by Parliament by undiminish- 
able pay, and removable only upon 
the address of both Houses of Parlia- 
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ment. This was the “seal” of the 
British Constitution that miracu- 
lously transformed Magna Charta, 
the Petition of Right and the Eng- 
lish Bill of Rights from aspirations 
to realities. It ended forever the ne- 
cessity or occasion for Parliament re- 
peatedly to “reaffirm” Magna Charta 
as it had done more than thirty 
times during the preceding five cen- 
turies.* 








3. The Petition of Right (1628) and the Bill of 
Rights (1689) proved to be vain efforts to breathe 
life into Magna Charta, particularly its twenty- 
ninth chapter which expressly forbade the use of 
special servile tribunals as instruments of executive 
power. Petition of Right, Paragraphs II, V, VII, 
Vill, IX and X; Bill of Rights, Paragraphs |, Ii, 
ill, X, Xl and XIl. Tenure of judges during good 
behavior and without servility to executive power 
was an issue in the Puritan Revolution. Gardiner, 
Constitutional Documents of the Puritan Revolution, 
1625-1660 (3d Edition) Introduction and pages 38, 
213, 253, 263, 284. The Grand Remonstrance (1641): 
“Judges have been put out of their places for re- 
fusing to do against their oaths and consciences; 
others have been so awed that they durst not do 
their duties, and the better to hold a rod over 
them, the clause Quam dieu se bene gesserint was 
left out of their patents, and a new clause Durante 
bene placito inserted.’ Paragraph 38, Gardiner, 
op. cit., 213. 3 Life and Works of John Adams, 511. 

England relearned that to destroy tyrants is not 
to destroy tyranny; that tyranny can only be 
destroyed by curtailing power. Thus the some 
issue persisted under Cromwell. Gardiner, pages 
318, 357, 359, 374, 383, 416, 445. 2 Haller, 
Tracts on Liberty in the Puritan Revolution, 179, 
204, 289, 313, 361, 400, 403. 


The same issue persisted after the restoration, 
in violent form. Haynes, Selection and Tenure of 
Judges, 59 et seq. It was an issue in the ‘'Glorious 
Revolution."" Hallam, Constitutional History of 
England, c. XV. The issue was net settled by the 
Bill of Rights, but William II!l promised to grant 
tenure to judges during good behavior. 

England was soon to relearn that lust for power 
is never satisfied except when the Goddess of 
Liberty is being ravished. Before the ink was 
dry on the English Bill of Rights, William Ill 
appointed a “‘Committee on Instructions to the 
Judges about To Go on Circuit’. 1 Turner, The 
Privy Council, 1603-1784, 204 (July 1, 1689). In 
1692 he refused his assent to an Act of Parliament 
establishing tenure for judges during good be- 
havior and fixed pay. Hallam, op. cit., ¢. XV. 
Just two years before the Act of Settlement, William 
II! called all judges about to go on the assizes to 
come before his Council for ‘‘instructions’’. 
1 Turner, op. cit., 144. 

It was from the history of a servile and in- 
structed judiciary in England and the miraculous 
transformation accomplished by the Act of Settle- 
ment, as well as the example of an emancipated 
judiciary established by William Penn in the Penn- 
sylvania Colony in 1682, that Montesquieu re- 
learned an age-old truth: ‘‘Constant experience 
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The Act of Settlement was no part 
of the constitution of the American 
colonies. Their constitution was the 
same constitution, with only minor 
exceptions and changes, that Eng- 
land endured under Charles I. It was 
the same constitution that gave birth 
to all the executive courts that dis- 
graced the reigns of the Stuarts, as 
well as the equally detestable legis- 
lative courts of the Commonwealth. 
The Court of High Commission, the 
Council of the North, the Star 
Chamber, etc., and the irregular par- 
liamentary tribunals that followed 
their demise after 1641,—all servile 
tools of tyranny—were legitimate an- 
cestors in the genealogy of the “con- 
stitutions” of the American colonies 
before 1776. 

The efforts of colonial assemblies 
to re-enact and adopt such hopeful 
preservatives of human liberty as 
Magna Charta, habeas corpus, etc., 
were always disallowed as conflicting 
with the royal “prerogative”.* Every 
fox-hole of liberty was sealed off 
with “prerogative”. 

In Volume I of his Commentaries, 
page 108, et seq., Blackstone de- 
scribes the American colonial consti- 
tutions. The “constitutions” of the 
Provincial colonies, he said, 

....depend on the respective commis- 

sions issued by the Crown to the Gov- 

ernors, and the instructions which 
usually accompany those commissions; 
under the authority of which, provin- 
cial assemblies are constituted, with 
the power of making local ordinances, 
not repugnant to the laws of England. 

Typical instructions in 1758 may 
be found in Volume IX of New Jer- 
sey Archives, pages 40 through 107. 
This does not include several added 
thereafter, including one in 1761 to 
all governors of royal colonies for- 
bidding them to assent to any law 
granting judges’ commissions “dur- 
ing good behavior” on “pain of be- 
ing removed from your govern- 
ment”’.® 


Royal Governors Had Power 

To Constitute Courts 

The commissions to the governors of 
all royal colonies, authorized them 
to erect courts.¢ Throughout the co- 
lonial period, the Crown jealously 
guarded, by every means possible, its 
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ancient prerogative to erect courts. 
Court bills in all the crown colonies 
met His Majesty’s royal axe.? The 
Colonial Records of North Carolina, 
(Volume 6); Pennsylvania Archives, 
(Volume IV); Colonial Documents 
of New York, (Volume 6); Docu- 
ments Connected with the History 
of South Carolina by Weston, page 
138, et seq., as well as many others, 
reveal the bitter, yet losing, struggle 
of the American colonists to emanci- 
pate their judges from servility to 
the King, by assembly acts establish- 
ing courts and giving to colonial 
judges, tenure “during good behav- 
ior”, in the two decades preceding 
the Revolution. 

While the Crown permitted some 
encroachment upon “his Majesty's 
prerogative” in other matters, con- 
trol over the colonial judiciary by 
commissions from the Crown with 
tenure “during pleasure” of the 
Crown, was to English Kings, as to 
all despots in all times, the biggest 
gun in the arsenal of tyranny.® 





shows us that every man invested with power is 
apr to abuse it, and to carry his authority as for 
as it will go. Is it not strange, though true, to 
say that virtue itself has need of limits! To prevent 
this abuse, it is necessary from the nature of 
things that power should be a check to power. . . 
There is no liberty if the judiciary power be not 
separated from the legislative and the executive." 
Montesquieu, Spirit of Laws, Book XI. On Penn 
as ‘‘a real Lycurgus’’, Book IV, c. 6. Penn's Charter 
of Liberties, Thorpe, Charter and Constitutions 
3047, 3054. (Those who would parrot after the 
English pedantic historians, Dr. Trevelyan and 
Macaulay, and say, ‘It is now well understood 
that Montesquieu did not understand English in- 
stitutions’’, either misunderstand Montesquieu or 
English history. Our constitution-makers under- 
stood both. Liberty of Thought and the Separation 
of Powers, Charles Morgan (1948); Federalist, 
No. 47, 4 Elliott's Debates 121; 1 Farrand, 391; 
2 id. 34, 530; 3 id. 108, 109. 

4. 3 Colonial Documents, New York 357; Russell, 
Review of Colonial Legislation 140. 

5. 6 North Carolina Colonial Records 591; 9 
New Jersey Archives 321; 7 New York Colonial 
Documents 476; 11 Board of Trade Journal 229-233. 

6. 9 New Jersey Archives 349, 475. 

7. Russell, Review of Colonial Legislation 189. 


8. Hitler, 1942: ‘Judges who do not recognize 
the needs of the hour will be removed from office." 
Vishinsky, 1948: “‘Law is an instrument of politics 

. . There are libraries full of books trying to 
prove the contrary, but it is known to be a legal 
fiction."’ Address, Lord Morton, 33 A.B.A.J. 889. 
James |, about 1620: ‘While | have the power of 
making Judges and Bishops, | will make that to 
be law and gospel which best pleases me.” 
2 Algernon Sidney, Discourses on Government 
(Richard Lee Ed. 1805) 312. Lord Bute, Prime 
Minister under George III, 1761: “‘The forms of a 
free and the ends of an arbitrary government are 
things not altogether incompatible."’ 4 Green, 
History of the English People 221. Dr. Kurt 


The part that a servile, instructed 
judiciary played in the settlement of 
the American continent; how Eng- 
land was depopulated of its patriots 
by way of the scaffold and by way of 
ships to America throughout the 
reigns of the Stuart kings by in- 
structed judges;* the Englishman’s 
struggle through five centuries to 
make Magna Charta something more 
than an aspiration; how it became a 
reality only after the emancipation 
of judges in the Act of Settlement; 
the struggle in America for another 
century to emancipate their judici- 
ary from control by executive power; 
the struggle of the colonists against 
“prerogative” courts from their first 
settlements;!° and the final loss of 
that struggle in all the colonies be- 
tween 1754 and 1774, with a final ap- 
peal from the forum to the field in 
1776, are not all that give meaning 
to the judiciary provisions of our 
Constitution. 

Nearly every constitutional docu- 

(Continued on page 545) 





Schuschnigg, (Chancellor of Austria, 1934-1938) 
speaking to American Judicature Society, in the fall 
of 1950, on ‘A Lesson from Central Europe’’, where 
traditional courts of justice were replaced by 
“popular tribunals'’ and ‘‘peoples courts’’ and 
honorable judges dismissed from office said 
“When the independence of courts disappears 
because judges have become accustomed to taking 
political orders; when dogmatic politics defines 
the law as that which is useful to the nation; when 
judges are purged because of . . . politics; when 
they are required to decide . . . cases . . . ac- 
cording to . . . what has been called ‘the hecithy 
sentiment of the perception of the people’; and 
when this perception is regulated and dictated 
from above; when the total corruption of the 
Judiciary is completed—then and only then is 
modern totalitarianism . . . able to paralyze the 
minds of the people . . . As long as an in- 
dependent judiciary exists intact there can be no 
totalitarianism. There are no degrees of totalitar- 
ianism . . . a divided or half totalitarianism is 
as much a coniradiction . . as the phrase 
‘communist democracy.’ "' Journal American Judi 
cature Society (October, 1950). See also: ‘The De- 
basement of Germany's Legal System’’, 36 A.B.A.J. 
634, August 1950; Denham, ‘“‘And So | Was 
Purged"’, Saturday Evening Post, December 30 
1950, page 22. ‘‘Judicial Independence Essential! 
to Free Government,’ 33 A.B.A.J. 1087, Address 
McRuer, C. J. Ontario Supreme Court, 72 A.B.A. 
Rep. 337. 

9. Pittman, ‘‘History of Privilege Against Self- 
Incrimination’’, 21 Vo. L. Rev. 770 et. seq.; Privy 
Council Record LVI, March 14, 1662; LX, June 3 
1668, Gardiner, Constitutional Documents, Puritan 
Revolution 215. 1 Winthrop’s Journal 272. 

10. Governor Dobbs of North Carolina to 
Board of Trade in 1762: ‘‘No Exchequer Court 
has yet been held nor is it safe to attempt it. . . 
for fear of a general outcry and opposition to it 
the government having no force to support their 
authority."" 6 North Carolina Colonial Records 
623. 
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"Per Stirpes and Not Per Capita’: 


Or, What Your Clients Can Never Tell You 


by Henry F. Tenney - of the Illinois Bar (Chicago) 


® This is the story of Fred Grimes and his wife Sue, ordinary citizens, and their first 


brush with the law. It all began because Mr. Grimes mysteriously started to receive 


circulars from the local banks and trust companies and made the mistake of reading 


them instead of throwing them in the wastebasket along with announcements of class 


reunions and American Legion picnics, pleas for alumni dues from his University 


Alumni Association, and the rest of the chaff that the postman invariably brought with 


the wheat of his office mail. The barrage of trust company literature alarmed Mr. 


Grimes so much that he finally made a momentous decision: for the first time in his 
life he entered a lawyer's office. Mr. Tenney's story is, of course, fiction, and any 
resemblance to persons living or dead is purely coincidental. 





® Just how his name came to be on 
the mailing list of all the local banks 
and trust companies Mr. Grimes 
never understood. Whenever the 
postman delivered a fresh batch of 
trust company literature, the mys- 
tery deepened. He knew for sure it 
was not the size of his or Mrs. 
Grimes’ bank account that had sin- 
gled him out for this great honor. 

Theretofore, the only communica- 
tion either had received from a bank 
was a formal, curtly worded notice 
setting forth in no uncertain terms 
that Mrs. Grimes’ bank account was 
considerably overdrawn. The monot- 
ony of such notices was occasionally 
broken by the return of an unsigned 
check, which, for some curious rea- 
son, the bank refused to honor with- 
out Mrs. Grimes’ signature. 

He felt sure also that it could not 
be Mrs. Grimes’ habit of adding the 
amount of each new check to her 
bank balance instead of subtracting 


it which had endeared him to the 
higher echelon of the bank’s execu- 
tives. Eventually Mr. Grimes had 
broken his wife of this habit but not 
until he endured many embarrassing 
conferences with a certain Mr. Jef- 
fries, the girlet-eyed teller at the 
Suburban Bank and Trust Company 
which dominated the economic life 
of their home. 

Yes, sometime ago Mr. Grimes 
reached the definite conclusion that 
it was not the size of his cash trans- 
actions that had aroused such sud- 
den and persistent banker interest 
in his financial welfare. Nor could 
it be explained on any personal 
basis, for he had no acquaintance 
among the banking fraternity. In 
fact, he had rather made it a practice 
to avoid association with bankers, 
stock brokers, insurance salesmen 
and lawyers. This group of society 
seemed to live in a little world of 
their own in which Mr. Grimes was 


looked down upon as an undesirable 
alien. 


In walking to or from the station 
every commuter has had the embar- 
rassing experience of reaching a 
street intersection just as a neighbor 
approached from a right angle. At 
least Mr. Grimes had often been 
faced with the dilemma of either 
walking a halting three paces behind 
his neighbor or pulling alongside 
and trying to discover some topic of 
mutual interest. On such occasions, 
when he chanced to fall in step with 
a member of the aforementioned 
group, he had tried them out on all 
conceivable subjects—the care and 
culture of petunias; protection of 
sprouting lettuce from the attacks 
of rabbits; the outrage perpetrated 
by the C. & N. W. in cancelling the 
8:04; the 98 he made last Sunday 
which would have been 94 except 
that he put three balls in the seven- 
teenth’s pond; the shut-out game his 
boy pitched for Eckhart’s Orioles; 
even the weather. All these and many 
others had fallen equally flat. 

Finally, Mr. Grimes reluctantly 
concluded that he was not en rapport 
with this group and that they either 
(a) were not at all interested in im- 
proving their minds; or (b) just 
didn’t give a damn about Mr. 
Grimes, his opinions and the details 
of his humdrum existence. In view 
of his unbroken record of failure on 
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“‘Per Stirpes and Not Per Capita” 





subjects that were staple articles on 
the normal commuter’s conversation- 
al diet, he was justifiably surprised 
to find himself on the receiving end 
of this impressive barrage of confus- 
ing banker literature. 


Mr. Grimes 

Becomes an Heir 

In casting about for an explanation 
of the increase in his incoming mail, 
it suddenly occurred to him that per- 
haps the event which had called his 
existence to the attention of the 
banking fraternity was a news item 
appearing in the obituary column of 
the local newspapers. As he thought 
of it, he remembered that the time 
when the trust company’s propa- 
ganda first commenced to trickle into 
his office synchronized exactly with 
that notice—a notice that recorded 
the death of his rich Uncle George in 
Pasadena, California. 

Uncle George, it appeared, had 
left an estate of such proportions as 
to attract the covetous attention of 
even the largest trust company. But, 
unfortunately, Mr. Grimes was not 
his uncle’s favorite nephew. Princi- 
pally, the estate passed to a third 
wife—a blonde job thirty-five years 
his uncle’s junior. Mr. Grimes re- 
membered distinctly the consterna- 
tion caused in the family circle when 
this marriage was solemnized. Par- 
ticularly had it been resented by the 
female in-laws, including his wife. 
Mr. Grimes was temporarily elated 
when he saw his name listed among 
the beneficiaries. His elation quickly 
vanished, however, when the execu- 
tor informed him that his legacy 
consisted of an antiquated fly rod 
made back in the days when large 
trout were.still caught in the Nippi- 
gon River. Also, this bequest was so 
badly set in its middle joint as to 
be less useful for taking fish than a 
bow and arrow. From the hand of 
the executor he had also received a 
single-barrel shotgun of the old 
hammer type, between the barrel 
and stock of which there was so much 
play that Mr. Grimes had never 
dared discharge it. In fact, he had 
for some time been searching about 
for an unpopular relative upon 
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whom he might bestow it. 

Just what powerful influence had 
prompted the testator to bequeath 
this worthless sporting equipment to 
his nephew would probably never 
be known. Perhaps it could be 
traced to the fact that when Mr. 
Grimes was reluctantly dragged to 
Sunday dinner with his father’s 
brother George he (that is, Mr. 
Grimes, not Uncle George) had al- 
ways insisted on playing with these 
worthless articles. Occasionally, when 
he woke up in the night, he wished 
that he had paid more attention to 
the old man than to the old relics. 
Perhaps then the blonde child-bride 
would not have received such an 
outrageous preference from the dead 
hand of his uncie. 


Mr. Grimes 

Makes a Decision 

To whatever source this literary 
stream may ultimately be traced is 
really unimportant. The important 
thing is that, since the flow appeared 
to be endless, Mr. Grimes eventually 
concluded that he might as well dip 
into the torrent as it swept across 
his desk to the waste basket. This 
was to prove a fateful decision—a 
decision that altered the long-range 
program of Mr. Grimes’ future life. 
For, immediately, a new world, a 
strange world, a disconcerting world 
was exposed to his view. New words, 
new phrases, new ideas sprang at 
Mr. Grimes from every side: 

Marital deduction, qualifying as- 
sets, future interests, exemptions, 
gift taxes, inheritance taxes, estate 
taxes, per stirpes, per capita, fiduci- 
ary, diversification, prudent inves- 
tors, residuary estate, collateral heirs, 
living trusts, testamentary trusts, 
insurance trusts, family trusts, family 
partnerships, estate planning, and a 
host of other confusing expressions 
were forced upon the attention of 
his astounded and alarmed brain 
cells. 

When Mr. Grimes came up for 
air after almost total immersion in 
this deluge, he realized that his af- 
fairs were in serious jeopardy, his 
family happiness in danger, and the 
fate of his heirs (whoever they were) 





hanging in the balance. He realized 
that he had taken none of the pre- 
cautions to avoid the pitfalls dug by 
the Bureau of Internal Revenue 
across the path of every citizen. The 
more he read, the more apprehensive 
he became. It was like reading a list 
of symptoms of diseases and imme- 
diately finding their counterpart in 
his own battered body. 

He observed that the bank’s litera- 
ture all followed an identical pat- 
tern. The case method seemed to be 
the principal teaching medium em- 
ployed. The moral drawn from each 
new case indicated the dire conse- 
quences certain to befall those who 
neglect to prepare themselves to meet 
their Maker and their tax-gatherer. 


Problems of Mr. X and Mrs. X 
Disturb Mr. Grimes 
In these examples Mr. X seemed al- 
ways to be the victim, Mrs, X some- 
times being a partner in his misery. 
The complicated steps taken by Mr. 
X to avoid the tax consequences of 
his acts were explained in detail. 
Eventually Mr. X’s dodging maneu- 
vers passed under the scrutiny of 
some unsympathetic court. The re- 
sult was always the same. He was 
stuck with an unnecessary tax which 
could have been avoided had he 
only consulted his lawyer. 
Following the example, there 
would be an attempt to distinguish 
between “tax avoidance” and “tax 
evasion”. Mr. Grimes could never 
himself clearly understand the fine 
line that distinguished one of these 
transactions from the other. He did 
gather definitely, however, that the 
Government frowned severely on one 
and smiled on the other. Some of 
these examples were intriguing in 
the extreme. For instance: 

A husband and wife entered into an 
agreement (apparently of separation) . 
She agreed to pay him $416 monthly 
until he died. He agreed to give her 
the exclusive custody of their children. 
When she died, her executor paid a 
lump sum amount to him in discharge 
of his rights to future payments. 

Was the payment deductible as a 
debt of the estate? 

“No” said the Tax Court. 

“Sustained” said the Supreme 
Court. 
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“Too bad” said Mr. Grimes. 

However, he envied the unnamed 
recipient of this wifely bounty and 
wondered whether he could ever 
make a similar arrangement with his 
wife, Sue, whereby she would pay 
him off with a handsome monthly 
stipend, at the same time relieving 
him of the nuisance of raising their 
two children. On reflection, he de- 
cided, as a matter of policy, not to 
raise the question with her. 

From his study of these documents, 
he arrived at the definite conclusion 
that trust officers had a very low 
opinion of a widow’s business acu- 
men. They kept citing cases where 
the wife had been the executor or 
trustee and had wound up knocking 
on the door of the county poorhouse. 

He received one day a handsomely 
bound volume containing a very 
convincing argument demonstrating 
that widows were totally unfit to seek 
appointment as executors in the pro- 
bate court and that the law was cor- 
rect in throwing its protecting arm 
around infants, lunatics and mar- 
ried women and in classifying them 
together. Every argument a prospec- 
tive testator might advance in de- 
fense of his wife was neatly answered. 
For instance, such points as “My wife 
would rather go to a friend as trustee 
than to some company: A friend can 
cope better with intimate personal 
problems: My wife is as good at man- 
aging money as anyone: I have a 
capable friend who will be glad to 
act as trustee or as executor: It costs 
too much to set up a trusteeship”, 
were all demolished in a page or two. 
Other difficult situations from which 
the widow would be unable to extri- 
cate herself were suggested: “Can a 
widow refuse to help her relatives?” 

This one didn’t really disturb Mr. 
Grimes for he remembered how suc- 
cessful Uncle George had been on 
this score and thought perhaps Sue 
had learned the cold shouldering 
technique from him. 


‘You Need a Cash Reserve 

To Die Decently”’ 

Another fact which was made crystal 
clear by all the authors was the gi- 
gantic size of the so-called “cash re- 


serve” necessary to die decently. Life 


insurance and more life insurance 
was the’ universal remedy suggested 
this 


problem. Mr. Grimes had always 


to solve otherwise unsolvable 
carried a modest amount of insur- 
ance and struggled manfully to meet 
his premiums. It had never occurred 
to him what a valuable asset he was 
unwittingly piling up. 

He now began to read insurance 
advertising with much greater inter- 
est. The picture of a beautiful young 
girl, closely resembling Hedy La- 
marr, dancing cheek-to-cheek with a 
sleek-looking young college graduate, 
he particularly liked. She was dressed 
in a closely fitting, plunging evening 
job of some description. At least it 
plunged far down in the back. Un- 
fortunately, Mr. Grimes could not 
see her front as she was in the arms 
of her dancing partner. There was 
about her that contented expression 
which a cat assumes after lapping up 
a half a pint of thick cream. At 
first he assumed the happy couple 
were members of the International 
Set enjoying themselves on the ter- 
race of the casino at Cannes. The 
reading matter, however, convinced 
him of his error. For it seems they 
were just two contented commuters 
celebrating their fifth wedding anni- 
versary with a delicious dinner—flow- 
ers—a sitter left at home. What 
caused their great joy was the fact 
that Bob, the husband, had just paid 
his life insurance premiums. Appar- 
ently it was no struggle at all. Mr. 
Grimes had paid many a premium 
but never with such intriguing re- 
sults as rewarded Bob’s act. 

Later on, he encountered another 
advertisement which showed this 
same couple fifty years later leaning 
against the railing of the Queen 
Mary, drinking dry martinis and 
looking over the horizon to far-off 
places with strange sounding names. 
This happy state was the result of 
Bob’s faithful payment of his insur- 
ance premiums for a long period of 
time. All of this convinced Mr. 
Grimes that he should welcome every 
future overdue premium notice with 
anticipation of the “more abundant 
life”, which would surely follow. 


“Per Stirpes and Not Per Capita” 





Henry F. Tenney is one of the leaders 


of the Chicago Bar like his father, Horace 
Kent Tenney, who was a member of the 
Journal's Board of Editors from 1925 to 
1932. He received his education at Wil- 
liams College and the University of Chi- 
cago, being awarded his J.D. from the 
latter in 1915. He has practised in Chicago 
since then as a partner in his present firm. 





“No Man Should Be 

Without a Lawyer" 

Another fact which he gleaned from 
his study of the trust company propa- 
ganda was that no man should be 
without a lawyer. “See your lawyer! 
See your lawyer!” was so often re- 
peated that Mr. Grimes began to 
wonder whether lawyers and trust 
companies might not be in cahoots. 
Now, Mr. Grimes had never had a 
lawyer, and, as already indicated, 
did not like the class as a whole. 
Nor did he have any idea how he 
should go about hiring such a con- 
sultant. He did remember that one 
of the characters playing in the 
foursome which customarily drove 
off ahead of him Sunday mornings 
was an oldish party by the name of 
Joe Chew. It occurred to him that 
Joe Chew must have a wide ac- 
quaintance among lawyers and, pos- 
sibly, could refer him to some com- 
petent counsel. 

He had never spoken to Mr. Chew 
before but the next time he en- 
countered him indulging in practice 
swings on the first tee he rather 
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timidly approached him on the sub- 
ject. 

“Mr. Chew,” said he, just as Joe 
reached the top of a practice swing, 
“I understand you are a lawyer and 
I was wondering if you could refer 
me to a good one.” 

Mr. Chew’s practice swing came to 
an abrupt halt. He lowered his driv- 
er, looked at Mr. Grimes in some 
surprise, and said, “What did you 
say?” 

“Why,” said Mr. Grimes, “I know 
you are a lawyer and wonder if you 
could give me the name of someone 
who could advise me about my per- 
sonal affairs. Your know—taxes, heirs 
and all that sort of business.” 

For a moment Lawyer Chew 
seemed taken aback. He even looked 
embarrassed, just as Cleopatra might 
have looked if Mark Anthony had 
asked her if she knew the address of 
some beautiful girl he might play 
around with. “Well, of course, Mr. 
Grimes,—That is your name isn’t 
it?—after all that is my business and 
if you think I could help you, I 
would be very glad to do so.” 

This was not the answer that Mr. 
Grimes had expected as he rather 
thought Lawyer Chew was too high- 
priced. However, there was no turn- 
ing back now. 

“Call me up any time and I will 
be glad to discuss all of your prob- 
lems”, said Chew as he moved off to 
join his foursome. Mr. Grimes 
thought, but was not sure, that he 
heard him muttering “My God, now 
I've heard everything!” 

Their game over, Mr. Grimes and 
his foursome were quietly sipping a 
highball in the locker room when 
Lawyer Chew came in. “How'd you 
do, Fred?” he called across the room, 
“I'll be hearing from you.” 

This was the first time such a 
prominent club member had ever 
called him by his first name. Mr. 
Grimes was surprised but pleased to 
be noticed by such a distinguished 
member of the local Bar. 

A few days later, when Mrs. Grimes 
met him at the station, he instinc- 
tively felt that she was very pleased 
about something. Shortly, the reason 
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for her pleasure was revealed. 

“Do you know something, Fred?” 
she announced, “I won four dollars 
and eighty-five cents playing Canasta 
this afternoon.” 

“Canasta!” exclaimed Mr. Grimes, 
“I didn’t know you could play that 
silly game.” 

“Well,” she replied, “I just learned 
today. Maud Chew asked me over 
and four of us played. Somehow or 
other, although I was a beginner, 
I won all the money:” 

“Is this Maud Chew”, inquired 
Mr. Grimes, “the wife of Joe Chew, 
the lawyer?” 

“Why, yes, of course.” Sue an- 
swered. “I really don’t know how 
Maud happened to call me up. | 
have never even been in her house 
before, but, of course, I do speak 
to her in the A & P. Perhaps it was 
because you and Joe are such good 
friends. Maud says Joe thinks you 
are a very smart businessman and 
that you boys play golf together.” 

Maud was, of course, right, thought 
Mr. Grimes, if by playing golf to- 
gether she meant being on the same 
golf course at the same time and 
paying dues and assessments into the 
same club treasury. 


The Subject Is Broached 

to Mrs. Grimes 

The Canasta conversation again 
brought into Mr. Grimes’ mind the 
matter of estate planning, wills, 
heirs and what not. That evening, 
after he and Sue had finished din- 
ner and were sitting on the porch 
contemplating their back yard, he 
opened the subject with her. 

“You know, Sue,” said he, “I think 
we should be giving some serious 
thought to estate planning.” 

Sue glanced thoughtfully over the 
full extent of their back yard and 
then, somewhat doubtfully, she re- 
plied, “Well, I think we have done 
a pretty good job as it is. But, maybe 
you're right. Perhaps that petunia 
bed should be moved to the other 
side of the yard, and 1 do want some 
hollyhocks to screen out the garage.” 
Then, after a pause, she continued, 
“It seems to me, Fred, you are a 
little grandiose in referring to our 





place as an estate.” 

Mr. Grimes then saw that he 
would have to begin at the begin- 
ning and explain to her the intri- 
cacies of modern death. “No”, he 
said, “it isn’t that kind of planning. 
I don’t mean our hundred-foot lot 
here on Chestnut Street. I mean 
about our wills, our heirs, taxes and 
that kind of business.” 

“Our deaths?” asked Sue in some 
surprise, “I am not thinking of dying 
and don’t believe you are. Why 
should we spend any time on such 
nonsense? I think it is kind of ghoul- 
ish of you to talk about my death or 
even your own.” 

“I thought so too”, said Mr. 
Grimes, “until I made an exhaustive 
study of the subject. Do you know 
that neither of us has a will? Do 
you know what would happen to 
you if I died before morning?” 

“No,” she said, “I don’t and I 
don’t believe you are going to die 
in your sleep before morning. I don’t 
want to think about it. What have 
you been eating today? Do you feel 
sick or something, Fred?” 

“Well, if I died, this is what would 
happen to you, my friend.” At that 
he extracted from his pocket a dia- 
gram one of his unknown banker 
friends had sent him. It showed in 
startling colors every possible con- 
tingency which could occur if a man 
died without a will. 

At the top of the picture was a 
replica of a money bag connected by 
a line with a sort of pie chart show- 
ing what happened in case a man 
was so careless as to leave no will 
but to leave a spouse and two chil- 
dren surviving. A replica of the wid- 
ow trimly dressed in black stood on 
a one-third segment of the pie chart. 
The two children stood smugly on a 
two-thirds slice. Mrs. Grimes silent- 
ly contemplated this graphic demon- 
stration of the fate which awaited 
her if her spouse died without a will. 


Mrs. Grimes 
ls Not Impressed 


Finally, she said, “That woman 
standing on the one-third slice 
doesn’t look a bit like me nor do 

(Continued on page 547) 
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The International Trial at Nuremberg: 


Giving Vitality to International Law 


by John J. Parker - 


® Judge Parker describes the International Trial of the Nazi war leaders as a “great 


public autopsy on a deceased totalitarian state which showed with meticulous 


detail the course of the disease that led to the downfall of a great people’. In this 


article, Judge Parker summarizes the reasons why this great autopsy was necessary, 


answering critics who have contended that the trial lacked legal justification. He 


goes on to appraise its significance in the development of international law. This 


article is the first of two taken from two lectures delivered at Washington and Lee 


University. The second will appear in an early issue. 





® The international trial at Nurem- 
berg was a triumph of international 
co-operation and a triumph of in- 
ternational justice. Its real signifi- 
cance, however, is that it gave vital- 
ity to international law. To under- 
stand it, we must understand its 
setting, the circumstances out of 
which it arose and the principles 
upon which it was conducted. The 
war which had just ended was not 
an ordinary war. Begun as an effort 
of the Nazi leaders of Germany to 
plunder their neighbors, it devel- 
oped as it went on into an effort to 
subjugate and plunder the entire 
civilized world. It was organized 
murder and robbery which resulted 
in the death of more than twenty 
millions of human beings and 
shocked the conscience of humanity 
as had nothing else that had oc- 
curred since the beginning of the 
Christian era. The trial was the 
effort on the part of organized hu- 
manity to vindicate its sense of 
justice and punish those who had so 
lagrantly violated its moral code. 


That effort was important not only 
because it brought to punishment 
men who had been guilty of colos- 
sal crimes but also, and chiefly, 
because it strengthened immeasur- 
ably the foundations of internation- 
al law. 


The Background 
of the Trial 


The people of America are accus- 
tomed to think of the beginning of 
wars, in the light of their own exper- 
ience, as struggles begun after the 
failure of diplomatic efforts to solve 
troublesome problems of an inter- 
national character. The genesis of 
World War II was nothing like this. 
It was more like the planning of a 
bank robbery or the holding up of 
an express train. Thanks to the seiz- 
ure of the German records by the 
American Army and their introduc- 
tion at Nuremberg, we are not left 
in doubt as to how the war came 
about. First there was the build-up 
of the Nazi Party, based on racial 
prejudice and hatred, with suppres- 
sion of religious, intellectual and eco- 


Chief Judge of the United States Court of Appeals for the Fourth Circuit 


nomic freedom and with power con- 
centrated in the hands of a very few 
men. The international morality of 
the leader of that group may be 
judged from the following quotation 
from Mein Kampf: , 
The soil on which we now live was 
not a gift bestowed by Heaven on our 
forefathers. They had to conquer it 
by risking their lives. So also in the 
future, our people will not obtain 
territory and therewith the means of 
existence, as a favor from any other 
people, but will have to win it by the 
power of a twiumphant sword. 

In October, 1933, less than a year 
after Hitler came to power, Ger- 
many withdrew from the Interna- 
tional Disarmament Conference and 
the League of Nations. There fol- 
lowed quickly the building of an air 
force, a navy and an army in defi- 
ance of obligations imposed by the 
Treaty of Versailles and the occupa- 
tion of the demilitarized zone of the 
Rhineland also in defiance of that 
treaty. This rearmament was begun 
in 1936, the year when Hermann 
Goering was put in charge of the re- 
armament plan. On November 5, 
1937, Hitler held a most remarkable 
meeting at the Reich Chancellery in 
Berlin. We know what took place at 
that meeting because minutes of 
what occurred were kept by Lt. 
Col. Hoszbach, Hitler’s adjutant, 
and these minutes were captured and 
introduced at the trial. Goering, 





1. Quoted in the Report of the Nurnberg Trial, 
6 Federal Rules Decisions, 86-87. 
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Raeder and Von Neurath admitted 
that they were substantially cor- 
rect. These three were present at the 
meeting together with Von Blom- 
berg, Secretary of War, and Von 
Fritsch, Commander in Chief of the 
Army. Hitler began by saying that 
the matter about which he wished to 
talk was of such importance that in 
other states it would be considered 
by the cabinet and that in case of 
his death he wished it to be remem- 
bered as his last will and testament 
to the German people. He said that 
the great problem of Germany was 
the problem of living space; that 
proposed solutions such as internal 
development or development of for- 
eign trade would not solve the prob- 
lem; that Germany must have more 
territory near at hand; that this 
would inevitably bring her into con- 
flict with present owners but that she 
not stand back on that 
count; that the question to be con- 
sidered was where the most territory 
could be acquired at the least cost; 
and that Germany must not hesitate 
to strike when conditions were favor- 
able. Significant is the following lan- 
guage found in the report of the 
speech contained in the Hoszbach 
minutes:? 


must ac- 


It is not a case of conquering peo- 
ple but of conquering agriculturally 
useful space. It would also be more to 
the purpose to seek raw material 
producing territory in Europe direct- 
ly adjoining the Reich and not over- 
seas, and this solution would have to 
be brought into effect for one or two 
generations. . . . The history of all 
times—Roman Empire, British Em- 
pire—has proved that every space ex- 
pansion can only be effected by break- 
ing resistance and taking risks. Even 
setbacks are unavoidable; neither for- 
merly nor today has space been found 
without owner; the attacker 
always up against the 
prietor. 

He 
vation: 

The question for Germany is 
where the greatest possible conquest 
could be made at the lowest cost. 


an 
comes pro- 


concluded with this obser- 


He discussed at length situations 
which might afford favorable oppor- 
tunities for conquest of adjacent 
territory and stated that it was his 
irrevocable determination to solve 
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the problem of German space not 
later than 1943 to 1945 and that it 
must be the first aim of Germany, 
in case of involvement in war, to 
conquer Czechoslovakia and Austria 
simultaneously “in order to remove 
any threat from the flanks in case of 
a possible advance westward”. 

A more cold-blooded planning of 
robbery and rapine it is difficult to 
imagine. It frightened Von Neurath 
so badly that he had a heart attack 
and resigned from the cabinet to be 
succeeded by Von Ribbentrop. Von 
Blomberg and Von Fritsch spoke 
up against it; but Hitler got rid of 


them promptly and, summoning 
Schusnigg to Berchtesgaden, he 
bulldozed him into appointing 


Seyss-Inquart to a key position in 
the Austrian cabinet and thus laid 
the foundation for the seizure of 
Austria, which he carried through 
in a matter of weeks. With Austria 
in his power, he moved against 
Czechoslovakia and in September, 
1938, acquired at Munich the Sude- 
ten Land, including Pilsen and the 
Skoda Works. Although he an- 
nounced to the world that Germany 
desired no further territory, the 
evidence shows that within - less 
than two weeks he gave the order to 
prepare for the seizure of the re- 
mainder of Czechoslovakia. Another 
captured document gives Hitler's 
speech to his generals on November 
23, 1939, following the conquest of 
Poland. In that speech he reviewed 
the events leading up to the situa- 
tion as it then existed—the with- 
drawal from the League of Nations, 
the denunciation of the Disarma- 
ment Conference, the order for re- 
armament, the introduction of com- 
pulsory armed service, the occupa- 
tion of the Rhineland, the seizure 
of Austria, the action against 
Czechoslovakia, the invasion of Po- 
land. After referring to the occupa- 
tion of the Rhineland, he said:* 
One year later, Austria came; this 
step also was considered doubtful. 
It brought about a considerable re- 
inforcement of the Reich. The. next 
step was Bohemia, Moravia and Po- 
land. This step aiso was not possible 


to accomplish in one campaign. First 
of all, the western fortification had to 
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be finished. It was not possible to 
reach the goal in one effort. It was 
clear to me from the first moment 
that I could not be satisfied with the 
Sudeten German territory. That was 
only a partial solution. The decision 
march into Bohemia was made. 
Then followed the erection of the 
Protectorate and with that the basis 
for the action against Poland was 
laid, but I wasn’t quite clear at that 
time whether I should start first 
against the East and then in the 
West or vice versa. . . . Basically I 
did not organize the armed forces 
in order not to strike. The decision 
to strike was always in me. Earlier 
or later I wanted to solve the prob- 
lem. Under pressure it was decided 
that the East was to be attacked first. 
Those who have read Sir Neville 
Henderson's Failure of a Mission 
must be impressed with the thought 
that Sir Neville was engaged in a 
hopeless task in his efforts to pre- 
serve the peace on the eve of the 
invasion of Poland. Why the task 
was hopeless becomes crystal clear 
in the light of one of the captured 
documents which shows that, in a 
speech to his generals at the time of 
the signing of the nonaggression 
pact with Russia, Hitler announced 
his decision to make war against Po- 
land at once, saying:* 


to 


It was clear to me that a conflict 
with Poland had to come sooner or 
later. I had already made this deci- 
sion in the spring, but I thought that 
I would first turn against the West 
in a few years, and only afterwards 
against the East. I wanted to 
establish an acceptable relationship 
with Poland in order to fight first 
against the West. But this plan, 
which was agreeable to me, could not 
be executed since essential points 
have changed. It became clear to me 
that Poland would attack us in case 
of a conflict with the West. 


He then went on to explain why 
he had decided that the most favor- 
able moment had arrived for start- 
ing the war. “Now,” he said, “Po 
land is in the position in which | 
wanted her... . I am only afraid that 
at the last moment some Schweine- 
hund will make a proposal for medi- 
ation. . A beginning has been 





2. 6 F.R.D. 88. 
3. 6 F.R.D. 88. 
4. 6 F.R.D. 96. 
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made for the destruction of Eng- 
land’s hegemony.” 


The conquest of Poland was fol- 
lowed by the ruthless and unpro- 
voked invasion of Norway, Den- 
mark, Belgium, Holland and Lux- 
emburg in the spring of 1940. When 
Hitler, as a result of this aggression, 
had crushed France and made him- 
self master of practically all of West- 
ern Europe, he began at 
notwithstanding his nonaggression 
pact with Russia, to plan the inva- 
sion of that country. He planned at 
first an attack on Russia to be made 
in the winter of 1940-1941, but ac- 
tion was delayed until Greece and 
Yugoslavia could be conquered. 
Then on the twenty-second of June, 
1941, without a declaration of war, 
without warning and without the 
shadow of an excuse, the war against 
Russia was launched and pursued 
with utter disregard of the rules of 
civilized warfare and with a cruel- 
ty that beggars description. 


once 


Germany Promised Aid 
for Japanese Aggression 


The tripartite pact between Ger- 
many, Italy and Japan was signed in 
September, 1940, and the evidence 
leaves no doubt that the cowardly 
attack by the Japanese on Pearl 
Harbor in December, 1941, was the 
result of German aid promised Ja- 
pan. On November 28, 1941, Rib- 
bentrop encouraged Japan, through 
her Ambassador in Berlin, to attack 
Great Britain and the United States, 
and stated that should Japan be- 
come engaged in a war with the 
United States, Germany would join 
the war immediately. When Japan 
attacked at Pearl Harbor, Germany 
made herself a party to that aggres 
sion by immediately declaring war 
against the United States. 

This is a brief summary of how 
the war of plunder and rapine was 
unleashed against the world by the 
men who had taken charge of Ger- 
many and were using the sovereign 
power of that country for criminal 
purposes unparalleled in the history 
of the human race. As the war pro- 
gressed, it was accompanied by vio- 


lation of the fundamental rules of 
international law and ruthless dis- 
regard of the elemental decencies of 
human life on a scale hardly believ- 
able. I do not stress such matters as 
the sinting of merchant vessels with- 
out warning, or the killing of pris- 
oners of war captured in uniform 
or the destruction of defenseless 
towns and cities in violation of the 
rules of civilized warfare. The war 
was accompanied by three crimes of 
unspeakable brutality and wicked- 
ness. One was the revival of the bar- 
barous practice of taking and kill- 
ing hostages for the purpose of cow- 
ing and subduing the people of the 
conquered countries. The evidence 
shows that thirty thousand hostages 
were killed in France alone. How 
many were killed in Poland and 
Russia and the Ukraine, God alone 
knows. Another was the _ revival 
of human slavery on a scale that has 
not existed in the world since the 
pyramids were built. The third was 
the attempt to exterminate all the 
Jews of Europe by a program of de- 
liberate murder, which resulted in 
the cold-blooded killing of more 
than six million innocent people. 


Under the slavery program be- 
tween five and ten million human 
beings had been torn from home 
and kindred and brought to Ger- 
many for forced labor—some on 
farms, some in factories and labor 
camps, some in the infamous con- 
centration camps, the cruelties of 
which are now well known to the 
world. I shall not dwell upon the 
horrors of this program, of the ter- 
rible suffering of those who were 
shipped in open cars in the depths 
of winter, of the inadequate food, of 
the hard labor conditions, of the de- 
grading and dehumanizing effect of 
this denial of human worth and dig- 
nity. Millions of these unfortunate 
people were left in Germany as the 
war ‘ended; and history affords no 
sadder sight than they presented to 
the world. Stranded as slaves in a 
strange country, unable to establish 
contact with friends or kindred, 
many of them without a country 
and without a means of livelihood, 
they were a living monument to a 
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cruelty which the people of this 
country will never be able to under- 
stand. 

When I first heard the story of 
the killing of the Jews I could not 
believe it; but there is no question 
as to its truth. I have heard testi- 
mony that cannot be doubted as to 
all the horrible details—the gas 
chambers, the crematories, the burn- 
ing of the Jewish ghettoes, and the 
mass executions, where the Jewish 
inhabitants of captured towns were 
shot without regard to age or sex. 
I heard Otto Ohlendorff, command- 
er of one of the extermination 
groups, tell how his group had 
killed 90,000 Jews in the conquered 
territory. I heard Rudolf Hoess, 
commandant of the Auschwitz camp 
in Poland, tell how he himself had 
supervised the killing of two and a 
half million Jews in gas chambers. 
He told in horrible detail how the 
executions were accomplished. Jews 
were brought in by the train load 
from Eastern Europe about 2,000 at 
a time. They were made to strip and 
pass before physicians who picked 
out the able bodied men for the la- 
bor camps. The others were sent to 
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the showers where the doors were 
closed and the deadly gas was 
turned on. When their screaming 
stopped, the doors were opened and 
labor battalions stripped their bod- 
ies of jewelry and took even the 
gold fillings from their teeth. Then 
their bodies were thrown into the 
crematories and burned. It took ten 
minutes longer to deal with women 
than men because the hair was 
sheared from their heads for use in 
making mattresses. I have seen pho- 
tographs of the bales of human hair 
found at Auschwitz and of case after 
case of gold teeth and fillings which 
were boxed up and deposited in the 
vaults of the Reichsbank at Frank- 
furt. * 


London Agreement 

Calls for Punishment 

Crimes of this sort call for punish- 
ment. Justice is a mockery if men 
who murder and rob on a gigantic 
scale escape punishment through 
technicalities or because of the mag- 
nitude of their criminality and the 
fact that they may have seized and 
used the machinery of a state for the 
perpetration of their crimes does 
not alter the demand for justice. 
There were three things that we 
could have done about the Nazi 
criminals when we had won the war 
in Europe. In the first place, we 
could have said: “We will forgive 
and forget. You, who have mur- 
dered men by the millions, who 
have robbed as no robbers ever 
robbed before,—you, who have tor- 
tured and enslaved the helpless, 
who have destroyed the legal fabric 
of man and defied the law of Al- 
mighty God,—you are forgiven for 
what you have done. Because you 
seized the power of a state and acted 
in its name, we will hold you guilt- 
less of wrong, although what you 
did has been recognized as criminal 
by every civilized nation that has 
ever existed and even by barbarians 
and savages.” We could have done 
that; but if we had we should have 
been guilty of cowardly failure to 
meet the responsibility that was 
ours. The responsibility of the vic- 
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tors in war is to restore peace and 
order to society; and there can be 
no peace and order when crimes of 
this magnitude are allowed to go 
unwhipped of justice. Furthermore, 
we had given our solemn word, 
while the crimes were being perpe- 
trated, that, if victory were ours, we 
would bring to punishment those 
who were guilty; and after giving 
solemn warning that this was our 
purpose, we set up crime commis- 
sions to gather and preserve evi- 
dence against the day of victory of 
what was being done. To have gone 
back on this solemn declaration and 
condoned the guilt of those who 
had perpetrated these gigantic 
crimes would have been unpardon- 
able weakness and cowardice on our 
part. Such a course was advocated, 
with rare exceptions, only by crack- 
pots and visionaries. 


The second course which we 
might have followed, and one which 
was seriously advocated by more in- 
telligent persons than I like to think 
possible, was to make a list of the 
Nazi criminals and proceed against 
them by executive action, in other 
words to have the crime commis- 
sions make a list of those that they 
thought guilty and have the army 
take these people out and shoot 
them. The trouble with this was that 
it would have violated all concepts 
of fair play and due process and 
would inevitably have resulted in 
punishing the innocent along with 
the guilty. The Tribunal found that 
three of the twenty-four men 
charged in the indictment at Nur- 
emberg weré not guilty at all, and 
that the circumstances surrounding 
the guilt of six others were such that 
they did not deserve the death pen- 
alty; and, yet these men _ were 
charged on the basis of facts col- 
lected by the crime commissions and 
in an indictment prepared by expe- 
rienced lawyers of the highest char- 
acter. If executive action had been 
resorted to, all these men would 
have been executed and how many 
more nobody knows; for history 
shows that when this sort of pro- 
gram is entered upon, the hand of 


the executioner is not stayed until 
the public becomes sick of the 
slaughter. If we had listened to men 
who advocated this course, our 
hands would have been dyed in the 
blood of the innocent 
should never have recovered from 
the injury inflicted on the soul of 


and we 


our people. 

The only remaining course, and 
the one which we followed, was to 
define the conduct for which we 
proposed to inflict punishment and 
to set up a tribunal to determine 
who had been guilty of such con- 
duct. Representatives of the four 
great powers met in London and 
after much discussion adopted the 
London Agreement of August 8, 
1945, setting up the International 
Military Tribunal and defining in 
its charter the crimes which it was 
authorized to try. The charter did 
not create the crimes or make crim- 
inal what was not criminal before- 
hand; it merely defined the crimes 
which the Tribunal was author- 
ized to punish and set up machinery 
for their punishment. What was 
novel was, not the punishment of 
those who had been guilty of crimes 
in the prosecution of a war, but the 
giving of a trial by a court com- 
posed of judicial officers to those 
who were accused of such crimes. 


The London Agreement was 
signed by Great Britain, France, 
Russia and the United States, rep- 
resented respectively by Lord Chan- 
cellor Jowitt of Great Britain, Mr. 
Justice Jackson of our own Su- 
preme Court, General Nikitchenko, 
Vice President of the Supreme 
Court of Russia, and M. Robert 
Falco, member of the Court of Cas- 
sation of Paris and for twenty-five 
years a member of the Judiciary of 
France. Nineteen other nations al- 
most immediately adhered to the 
agreement, so that when the. Inter- 
national Military Tribunal met at 
Nuremberg, it sat as a tribunal rep- 
resenting practically the entire civil- 
ized world other than the nations 
whose leaders were on trial. 

(Continued on page 54°) 
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Placement in the Legal Profession: 


A Responsibility of the Organized Bar 


by Louis A. Toepfer + Assistant Dean, Harvard Law School 


® This article is a report prepared for the Survey of the Legal Profession. 


The Survey is securing much of its material by asking competent persons to write 
reports in connection with various parts and aspects of the whole study. 

Reports are released for publication in legal periodicals, law reviews, magazines 
and other media as soon as they have been approved by the Survey Council's 


Committee on Publications. 


Thus the information contained in Survey reports is given promptly to the Bar and 
to the public. Such publication also affords opportunities for criticisms, corrections, 


and suggestions. 


When this Survey has been completed, the Council plans to issue a final compre- 
hensive report containing its findings, conclusions, and recommendations. 





® This is a report telling what is be- 
ing done to assist lawyers in finding 
employment. It is limited in its 
scope to the field of activity some- 
what inaccurately known as place- 
ment. It is only indirectly concerned 
with the economic and social factors 
which control legal employment 
and it does not seek to find the rea- 
sons why lawyers may or may not 
have difficulty in establishing them- 
selves in practice. It is merely a 
study of who helps them and how. 
There is a great deal more to legal 
placement than can be contained in 
the limited definition of the word. 
Placement means finding employ- 
ment. But placement work within 
the legal profession takes on the 
added responsibility of advising and 
guiding the young men who are be- 
wildered by the confusing transition 
from school to practice; of collecting 
and distributing information about 


fields of work, areas of opportunity, 
and salary scales; and of devising 
methods and techniques of personnel 
counseling which can successfully be 
applied within the unique relation- 
ship existing between lawyer-employ- 
er and lawyer-employee. 

Two groups of lawyers require 
placement service. Men graduating 
from law school represent the largest 
group and almost all of the place- 
ment work done by law schools is 
concentrated on them. Lawyers who 
wish to find new positions after hav- 
ing practiced for a number of years 
form the second group. No census 
has been taken of the numbers in 
the latter category, but it is obvious 
that the very large percentage of 
placement work is confined to pro 
spective and recent law school gradu- 
ates. Because the problem of the 


graduating lawyer so completely 


dominates the scene, this report is 


confined almost entirely to the efforts 
that are made in his behalf. It should 
be understood, however, that, wher- 
ever placement work is done, a cer- 
tain proportion of time and effort 
is devoted to the problem of assist- 
ing men with actual legal experience 
to find new positions. 

It is dificult to remove placement 
from its entanglement with all the 
economic aspects of the legal pro- 
fession and to treat it as an independ- 
ent problem. If there is a need for 
work to be done in placement, that 
need stems from economic roots. The 
influence of economic conditions 
seems to control the distribution of 
lawyers and these same conditions 
roughly regulate the supply of law 
school graduates and others seeking 
positions within the profession. 
There have been periods of time 
when it was relatively easy for men 
to find positions within the profes- 
sion. But this has always been a 
temporary state, and it is quite 
normal to have the supply of job- 
seeking lawyers exceed the calls for 
help. It is this chronic situation, 
sometimes called overcrowding, that 
gives rise to a need for placement 
work. The amount of work required 
and the degree of its success follow 
closely the relationship between the 
demand for and the supply of law- 
yers. 

In an effort to obtain background 
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material for this report, 1,000 law- 
yers, selected at random from the 
1950 Martindale-Hubbell Law Direc- 
tory, were asked to designate in the 
order of importance which of the 
following sources of help were of 
assistance in finding opportunities 
or in making a start in practice. 

(a) Law school and/or university 
placement service 

(b) Bar association 
service 

(c) Public placement service (lo- 
cal, state, or federal) 

(d) Personal contacts (acquaint- 
ances —such as school friends, law 
firm members, etc.) 

(e) Other placement services (pri- 
vate employment agencies, etc.) 

(f) Personal efforts (self-canvassing 
of law 


placement 


firms, or examination of 
locality for individual practice.) 
(g) Luck 
(h) Other sources 

Evaluating the returns in the follow- 
ing manner—five points for each 
source checked as most important, 
three points for each source checked 
as second in importance, and one 
point for each source checked as 
third in order of importance—shows 
that placement efforts of law schools, 
bar associations, and other agencies 
had a very meager influence on the 
efforts of these men to locate them- 
selves in practice. Personal contacts 
and personal efforts lead all the other 
sources of help by a tremendous mar- 
gin. A glance at Table I shows how 
low in importance the efforts of 
placement services stand with respect 
to these lawyers. Among the place- 
ment services, law schools hold a 
large lead. A few men checked the 
private agencies as a source of help, 
and still fewer marked the public 
placement service as helpful. Not one 
of the lawyers replying gave bar asso- 
ciation placement efforts any credit 
for helping them. 


Organized Placement Activity 

Is Comperatively New 

Organized placement activity seems 
to be a fairly recent development. 
While no attempt is being made to 
trace its history and growth, it is 
significant to note that no articles 
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were written about placement prior 
to 1940, but since 1945 a steady 
volume of writing has appeared. For 
quite a number of years most law 
schools have used certain basic place- 
ment machinery, but only recently 
have they devoted money and effort 
to establishing and maintaining more 
than was absolutely necessary for 
continuing good relations with the 
alumni who sought their help in 
recruiting young lawyers. As late as 
1949 there were at least twelve law 














schools just beginning to establish 
placement services, and more than 
half of the state and metropolitan 
bar associations still do not perform 
any placement services, although 
after World War II a few of them 
made some effort to assist lawyers re- 
turning from’ service with the armed 
forces. 

The war years, 1941-45, gave rise 
to a huge deficit in the supply of law 
graduates. At that time any person 
with law training had little trouble 
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TABLE |. — SOURCES OF PLACEMENT HELP 

A group of lawyers selected at random from the Martindale-Hubbell Law Directory 
were asked to indicate in rank of importance which of eight sources of placement help 
had been of assistance to them. The indicated choices were assigned proportionate 
values and the results were plotted so that the sources of placement help would show 


the relative success of each. 
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in finding legal work, Lawyers were 
at a premium and offices everywhere 
were searching high and low for 
help. In a short span of time the 
pendulum swung to the opposite ex- 
treme. As a result of accelerated 
programs, law schools graduated dur- 
ing 1948 and 1949 about three times 
as many law students as would nor- 
mally graduate in a period of twelve 
months. The war-induced demand 
was wiped out overnight. Office 
space was hard to find, and business 
was falling off. The period of read- 
justment within law offices was over, 
and thousands of law graduates were 
dumped into an employers’ market. 
Law schools, bar associations, lawyers 
and others sensed that this situation, 
although perhaps temporary, was not 
a pretty picture. A feeling began to 
spread through the schools and the 
profession that efforts 
should be made to assist law students 
and graduates in making the difficult 
step into practice. Placement, for 
the first time, was brought out from 
the closet and introduced. 
Placement work is done under 
three auspices. Law schools are the 
largest center of activity, followed 


organized 


by bar associations and private em- 
ployment agencies. The latter are 
so little used by lawyers and have 
such confidential records that no 
attempt has been made to study and 
report their methods and success. 

No matter where the work is 
carried on, the machinery of place- 
ment is about the same. Records 
must be made and kept up-to-date 
of men seeking positions. A library 
of information must be made avail- 
able to those men needing counsel- 
ing and advice. A network of con- 
tacts is necessary for collecting as 
much information as possible con- 
cerning opportunities. An office or a 
committee must exist to co-ordinate 
the placement operation—to carry on 
the counseling function, to arrange 
for appointments and to perform 
other miscellaneous duties. 


Successful Placement 
Helps Law Schools 


Some law schools probably are pri- 
marily interested in placing their 


graduates because successful place- 
ment is helpful to them. Schools 
maintaining highly selective admis- 
sions policies have come to regard 
themselves as obligated to have a 
placement service which will offer 
considerable help to graduating stu- 
dents and alumni. And in all law 
schools, whether or not there are 
organized placement offices, there 
always are individual professors who 
are interested in the welfare of cer- 
tain students and who try to help 
them become established in practice. 

Because law schools vary widely in 
location, size, type of student body 
and financial resources, it can be 
expected that they will also vary 
widely in their attitude toward the 
problems of placement and in their 
methods of solving them. Most law 
schools, recognizing the need for 
placement work, have undertaken 
steps to meet this need, and in 1949 
only four of 102 law schools answer- 
ing the Survey questionnaire con- 
cerning their placement methods 
reported that they did not maintain 
any placement activity. The 98 
schools which reported that they had 
taken steps to meet the problem 
varied greatly in the extent of their 
activities, the method of administra- 
tion, the expenses required and the 
success achieved. 

Law school placement work is 
generally done through one of sever- 
al methods. Twelve law schools have 
established separate offices solely for 
the purpose of placement work. Six 
use the placement facilities of the 
universities with which they are con- 
nected, and another ten use both the 
facilities of their universities and 
their deans’ offices. Eight 
schools have designated faculty mem- 
bers as responsible for the placement 
work of the school and five use both 
a special faculty member and their 
own deans’ offices. Twenty-nine 
schools report that their placement 
work is a deans’ office function. 


own 


Cost of Placement 
Is Hard To Determine 


It is very difficult for schools to 
measure the actual expenditure that 
requires. 


their placement work 
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Those using university facilities have 
little means of knowing to what ex- 
tent their schools actually bear the 
cost of law school placement. Others 
have the problem of separating per- 
centages of salaries, because very few 
schools, if any, have faculty or staff 
members who work solely in place- 
ment. Of the 36 schools which under- 
took to estimate their 1949 place- 
ment expenses, the amounts varied 
from nothing to two instances of 
$12,000. The total reported spent 
by all schools was $80,600, making 
an average expenditure of $2,239 
for each school, and the expenses 
of those schools using separate place- 
ment offices were far greater than 
those of schools depending on the 
faculty members or deans’ offices. 
Which method of handling law 
school placement is the most success- 
ful? To measure success in placement 
is not an easy undertaking. The num- 
ber of men actually “placed” by any 
activity is always less than the num- 
ber helped through advice and guid- 
ance. Many of the men who secure 
positions after placement-office rec- 
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ommendations would have received 
the same or similar positions without 
the influence of the placement office. 
Much placement work consists sim- 
ply of reaffirming an employer's good 
impression of the man whom he in- 
tends to hire anyway. There is no 
yardstick measuring with any degree 
of exactness the actual accomplish- 
ments of any one placement service; 
placement results are intangible, and 
those closest to the work can only 
guess at their contribution toward 
solving the employment problems of 
those who call on them for help. 
The questionnaire asked each law 
school to estimate what percentage 
of its students it helped substantially 
and what percentage received no 
help. Distorted slightly by some ob- 
viously wild guesses, the results, when 
compared with the methods of han- 
dling placement, indicate some inter- 
esting correlations. A study of Table 
II shows that the schools with sepa- 
rately organized placement offices re- 
ported giving the most help to the 
most men, while those which relied 
on university placement facilities esti- 
mated their services as contributing 
the least. Combining these estimates 
indicates that 36 per cent of the law 
school seniors received substantial 
help from their schools’ placement 
services, while the remainder re- 
ceived little or no help. 

In order to operate properly, a 
placement service established by a 
law school should perform five dis- 
tinct functions: 

(1) Maintain a complete library 
of current placement infor- 
mation. 

(2) Organize local alumni place- 
ment committees in all areas 
where graduates regularly seek 
positions, 

(3) Provide advice and counsel- 
ling on job-seeking methods 
and procedures. 

(4) Make surveys, through ques- 
tionnaires and other means, 

of job possibilities. 

(5) Arrange interviews at the 
school for prospective employ- 
ers. 


A library of placement informa- 
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tion contains certain basic volumes 
plus whatever individual additions 
the local placement officers can pro- 
duce through their own efforts. 
Copies of the Martindale-Hubbell 
Law Directory are the most needed 
items. The Congressional Directory, 
the United States Government Or- 
ganization Manual, selected volumes 
on how to get started in practice, 
surveys of opportunities made by bar 
associations in various states, and 
similar materials are also necessary. 
In addition, copies of the school’s 
alumni directory and recent Year- 
books should be available. Loose- 
leaf folders containing news from 
recent graduates about their experi- 





Percentage of Students 
Substantially Helped 


ences in various areas, suggestions 
about bar examination —§ review 
courses and bar examinations and 
lists of alumni placement committees 
are very helpful. In fact, there is 
hardly any limit to the materials that 
can be added by imaginative place- 
ment workers. Much has been written 
about the economic development 
of the United States which has in- 
terest for young men seeking new 
worlds to conquer, and this makes 
excellent material around which to 
build a helpful library. There is also 
considerable materia! on the art of 
selling oneself, a technique which is 
of indispensable value to job-seekers. 
The library is the core of the school 
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TABLE Il. — METHODS USED IN LAW SCHOOL PLACEMENT 
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This chart shows the percentage of students helped by the different types of law 
school placement activities. The line graph shows how many of the reporting law 


schools used each of the six methods. 
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placement effort. It should be con- 
veniently located, and 
should be made to feel welcome to 


students 


use it. 


Alumni Must Co-operate 

With Placement Service 

lo function efficiently a law school 
placement service must secure the 
full and active co-operation of its 
alumni group. This is usually done 
by asking the various alumni asso- 
ciations to appoint placement com- 
mittees in the areas where law school 
graduates regularly look for open- 
ings. Some schools find the need 
for such assistance very great and 
have the help and co-operation of up 
to seventy-five local placement com- 
mittees throughout the country. 
Other institutions whose problems 
are concentrated in only one area can 
operate well with the help of only 
one committee. But in any case there 
should be at least one alumni com- 
Few law firms and other 
prospective employers relish the proc- 
ess of interviewing applicants. They 


mittee. 


dislike greatly turning men away. 
Cheir great inclination is to keep 
their placement needs as confidential 
as possible and many firms deliber- 
ately avoid calling placement services 
because the resulting publication of 
their interest in recent graduates will 
flood them with an embarrassing 
number of applicants. Local commit- 
tees, however, frequently enjoy con- 
fidences which school offices never 
seem to obtain. Furthermore, local 
lawyers are in constant contact with 
their brothers at the Bar. They 
know who is busy and overworked 
and who is hanging on by his eye- 
lashes and they can direct a young 
man’s job hunt with a higher de- 
gree of accuracy and insight than can 
the placement office. They are the 
ideal jumping-off point for the in- 
experienced law graduate, particu- 
larly when he is new to the commu- 
nity. The local committee serves as 
the field headquarters, perhaps the 
most important tactical post in any 
battle. 

If a law school wants to give its 
students maximum help, its place- 


ment service must provide facilities 


to advise and counsel their students 
about the general problems facing 
them when they enter practice. Law 
school students, for the most part, 
know astonishingly little about the 
realities of practicing law. Many 
have misconceptions about the mer- 
its of different types of practice. 
Some have listened to rumors about 
the dangers of early specialization or 
the disadvantage of beginning with a 
firm of large size. In the regular law 
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school program, there is no place 
where these matters can be brought 
up and threshed out and they are 
often individual problems which can- 
not be dealt with in a general way. 
It is the placement office which 
should provide the place and occa- 
sion for taking up these matters and 
this office should have available per- 
sons of sufficient experience, insight 
and understanding to talk over intel- 

(Continued on page 555) 
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TABLE Ill. — RATIO OF PLACEMENT ACTIVITY TO NUMBER OF STUDENTS HELPED 
This chart shows how the number of students helped increases with the expansion of 


law school placement activity from no effort to the operation of five placement func- 


tions. The five functions referred to are maintaining a complete library of placement 


information; organizing local alumni placement committees in all areas where gradu- 


ates regularly seek positions; providing advance and counselling on job-seeking 


methods and procedures; making surveys, through questionnaires and other means, 


of job possibilities; and arranging interviews at the school for prospective employers. 
The line graph shows the number of schools that reported using the different numbers 
of placement functions. No effort has been made to chart how the different combino- 
tions of activities affected placement success. 
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A Great Judge Retires: 


American Law Institute Honors Learned Hand 


® On these pages, the Journal, by way of joining in tribute to Judge Learned Hand, 


publishes excerpts from the transcript of the Annual Dinner of the American Law 
Institute held in Washington, D. C., last May, at which leading members of the 
Bench and Bar of the United States gathered to pay their respects to Judge Hand 
upon his retirement as Chief Judge of the United States Court of Appeals for the 


Second Circuit after more than forty-two years on the Federal Bench. 





® THe HONORABLE JOHN J. PARKER: 
It is not necessary in his presence 
to say that Judge Hand is one of 
the great judges of this generation. 
All of us know that he is not only 
one of the greatest judges of this gen- 
eration, but he is one of the greatest 
judges that has ever sat on a court of 
the United States. 

He has written opinions in every 
branch of the law with which this 
Institute has dealt, and with many 
other branches of the law, opinions 
which will guide the jurisprudence 
of this country for years after all of us 
here have passed away. Judge Hand 
is a great jurist, a great lawyer, a 
great master of our English tongue. 
But ladies and gentlemen, I think 
that the human heart is right when 
it appraises human greatness not in 
terms of intellect or achievement in 
a chosen profession, but in terms of 
the standards of our common man- 
standards our 


hood, and by these 


friend is entitled to be considered 
a very great man. 

A judge must first of all be an 
honest man; not merely financially 
honest, but intellectually honest, hon- 
est with himself and honest in his 
thinking. All of us know of Learned 
Hand that it never occurred to him 
to think of doing anything that was 
low or tricky or mean. He is an 
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honest man in the highest sense of 
the word. 

And then a judge must be a cou- 
rageous man. He must stand between 
the state and the Federal Govern- 
ment, He must stand between the in- 
dividual and the state. He must stand 
between the helpless individual and 
great powerful influences. 


* * * 


Then a judge must be a kindly 
man. A judge has so much power, 
it’s so easy for him to destroy the 
helpless; it’s so easy for him to wreck 
those who come before him, that 
nobody but a kindly man should be 
entrusted with the power. Learned 
Hand is a man who has dealt in a 
kindly way with those who have 
come before him for punishment 
when he was a district judge, and he 
is a man whose heart has beat in 
sympathy with the great masses of 
humanity as he has shaped the rules 
of law which will shape, in turn, 
their lives. 

He has done justly, he has loved 
mercy, he has walked humbly be- 
fore God. He has been given God's 
greatest gift to man, a wise and un- 
derstanding heart. 

: * * * 

WHITNEY NorTH SEYMOUR: Judge 
Hand has been one of those few 
men on the Bench and at the Bar 


who have reminded us again that 
it is a noble and a learned profession 
by having his horizons as broad as 
civilization, and by having his heart 
as high as the hills. You follow and 
you read his opinions. You read his 
casual speeches—casual only in the 
sense that they are made on occa- 
sions of graduations at girls’ colleges 
and otherwise, but not casual in what 
I am sure must be the effort in their 
composition. And you get a feeling 
that you might be sitting in the 
Parthenon in broad sunlight, watch- 
ing the world, or watching them put 
together that great Rose Window at 
Chartres, or perhaps watching some 
ardent mountain climber climbing 
into the clouds. And you try to fol- 
low him a little bit. And then from 
the clouds comes that chuckle which 
we have learned goes with great in- 
spiration and nobility of mind. 


* * * 


I think the lawyers who have 
had some experience in the Supreme 
Court and also in the Second Cir 
cuit, and who in preparing for the 
Supreme Court, have realized that 
they had to face a barrage of ques 
tions from nine sources and therefore 
ought to turn their case over enough 
times to be quite sure that there 
were no slugs underneath that they 
had not noticed, were quite as aware 
when they went into the Second Cir- 
cuit that that clouded brow held a 
possibility along with the very vali- 
ant assistance of the colleagues of 
the then presiding judge, of turning 
the thing over quite as fast as any 
nine judges could do it. 


In his introduction to Professor 








alo 


cor 
son 


the 


7 
FUR 
par 
the 
fort 
uni 
not 
hirn 
tral 
Ha 
des 
Ha 
glo 

7 
but 
by 
lazi 
by 
enc 
pre 
for 
can 

I 
mel 
It 
ent 
the 
as 
ord 
con 
pos 
ion: 
ene 
ing 

H 
dea 
ind 
reac 
of « 
jud; 
wha 
Lea 
sigh 

whi 
beat 
ofte 

Z 

style 
case 
a fr 










1 that 
ession 
vad as 
heart 
w and 
ad his 
n the 
occa- 
nlleges 
1 what 
) their 
eeling 
n the 
watch- 
m put 
low at 
r some 
mbing 
to fol 
1 from 
which 
eat in- 
d. 


. have 
ipreme 
id Cir- 
for the 
d that 
f ques 
erefore 
-nough 

there 
at they 
; aware 
nd Cir 
held a 
ry vali- 
rues of 
urning 


as any 


‘ofesso! 














Williston’s autobiography he said 
of Williston, “He did not let us 
alone until we had peered into the 
corners of our minds, and had in 
some measure discovered the litter 
they contained.” 


7 * * 


THE HONORABLE FELIX FRANK- 
FURTER: Adulatory tolerance has 
partly been made easy for him, for 
the skeptical humor behind those 
foreboding brows has left him not 
unaware that increasingly the talk is 
not about a delightful, incalculable, 
firmly indecisive, whimsically pene- 


trating creature called Learned 
Hand, but about a legend. For it 
deserves repeating that Learned 


Hand is heading straight for the 
glory and the dangers of a legend. 

The glory needs no gilding by me, 
but the dangers may now be lessened 
by exposure. For legends encourage 
laziness in understanding, and there- 
by attenuate the fructifying influ- 
ence that comes from critical ap- 
preciation. And it is very important 
for our civilization that the signifi- 
cance of Judge Hand be understood. 

It is important that he remain a 
mentor and not become a memory. 
It is important that his writings 
enter not merely anthologies, but 
the minds of men. For just so long 
as law remains the framework of 
order within which the conflicts and 
contingencies of life must be com- 
posed, the endeavor behind his opin- 
ions should serve as an ever-fresh 
energy for others in their truth-seek- 
ing enterprise. 

His actual decisions will be all 
deader than the dodo before long, as 
indeed at least many of them are al- 
ready.~Such is the evanescent fate 
of decisions of even the greatest of 
judges. What underlies decisions is 
what survives, and what underlies 
Learned Hand’s decisions are his in- 
sights, and the morality of the mind 
which respects those insights, and the 
beauty of form with which he has so 
often clothed his thoughts. 

The knowing ones tell me that 
style is sound, but in Learned Hand’s 
case, to say that style is sound is not 
a free translation of vox et criteria 
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nihil. He is one of those rare judges 
who is able to act and has acted on 
Holmes’ suggestion to the judiciary, 
that in order to be weighty judges 
need not be heavy. 


* * . 


Speaking for myself, the only gain 
possibly to be had from his retire- 
ment from the Court of Appeals is 
that hereafter I shall feel freer to 
act on my belief that a decision of 
the Circuit Court of the Second Cir- 
cuit might give occasion for review 
by the Supreme Court, and I might 
even perchance at times feel that an 
opinion which he wrote might be 
wrong. 

I have said of Learned Hand that 
he has become a legend, but his 
achievements created that legend. . . . 
But it was not always thus. Learned 
Hand came to the Bench unheralded. 
Not a single New York paper had 


the discernment to note that a great 
figure came upon the scene when he 
ascended the Bench. And that is as 
it should be. ‘Let not him be praised 
who putteth on the armor, but him 
that taketh it off.” 


Fortunately for us, we can indulge 
our need for praising his great 
achievements even before he taketh 
off his armor. He is merely shifting 
it. Long may he continue to carry it 
with its lighter weight and in his 
lighter vein. 


PRESIDENT Tweep: Judge Learned 
Hand, I have awaited many years 
this opportunity. Just fifteen years 
ago at a large public dinner when I 
was inaugurated as President of the 
Legal Aid Sdéciety of New York you 
bestowed on me the title of Beau 
Sabreur and analogized me to a 
musketeer of Louis XIII. 
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I do not want to go too deeply in- 
to the character of Judge Learned 
Hand here, for others have done 
that far better than I could. But I 
should like to say that last Sunday 
in a moment of peace I sat in the 
sun and asked myself some ques- 
tions, ruminating a little as to what 
it was that has won for Judge Hand 
from us all our love and admiration, 
and after a time I came to this con- 
clusion. It is not because he is a 
great judge. Very few of us in the 
country at large have read his opin- 
ions, and very few of the public if 
they did read his opinions could 
understand what they were about. 
That is not what makes us love him. 


I quote briefly from what he said 
two months ago at a dinner in New 
York given in honor of the seventy- 
fifth anniversary of the Legal Aid 
Society, and this was said at the close 
of his address: 


Now we all know these are solemn 
times. We must accept stint. We must 
accept ration, ration on ration. But 
I want to leave in your minds, if I 
can leave anything, this: If we are to 
keep our democracy there must be one 
Commandment: Thou shalt not ra- 
tion justice! 


I quote again from the speech he 
made seven years ago on “I Am An 
American Day”. It is a famous quote, 
but it is not too familiar to read to 
you once more: 


Liberty lies in the hearts of men 
and women. When it dies there, no 
constitution, no law, no court can 
save it. No constitution, no law, no 
court can even do much to help it. 
While it lies there it needs no consti- 
tution, no law, no court, to save it. 

What then is the spirit of Liberty? 
I cannot define it; I can only tell you 
my own faith. The spirit of Liberty 
is the spirit which is not too sure that 
it is right. The spirit of Liberty 
is the spirit which seeks to understand 
the minds of other men and women. 
The spirit of Liberty is the spirit 
which weighs their interests alongside 
its own without bias. 


In spite of that eloquence I came 
to the conclusion that what we all 
love in Judge Hand is,the very sim- 
ple thing that he is wholly human. 

When I came back into the room 
from the sunshine where I had been 
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ruminating, my wife said to me, 
“Have you ever read Learned Hand's 
speech delivered at Harvard in June, 
1893?” 

I said, “No, I haven't.” 

She gave it to me and I proceeded 
to read it. It bore me out in my con- 
clusion that Judge Hand's place in 
history is due to his humanity. This 
is what he said—and this was in 1893: 

Life is not a thing of knowing only. 
Nay, mere knowledge has properly 
no place at all save as it becomes the 
handmaiden of feeling and emotion. 
A life of mere acquisition is a poor 
unsatisfying thing beside the richer 
and fuller interests of those who de- 
vote themselves to the arts. 

He spoke of the ideal man who 
might come out from college into 
life, and he said, 

And when this ideal man goes out 
among other men, in what, if at all, 
does he surpass them? In neither more 
nor less than sympathy,—sympathy 
with all the activities of the world, a 
stretching out of his life beyond the 
narrow limits of his own occupation, 
whatever it may be, so that his inter- 
est and real life is the life of all men. 
He knows the relations of things, the 
value of all the parts, and his own 
activity has the mellowness of sub- 
ordination to his larger self, the flavor 
of humanity. 

I know I cannot improve on Judge 
Hand's ideal as evidenced by himself 
sixty years later. 

Judge Hand, may we have a word 
from you? 

Tue Honorasite LEARNED Hann: 

I have often thought it might be 
interesting if you could come back 
after you were dead and read your 
obituary, but that thought has been 
dissipated today. It is a great advan- 
tage to die when you are dead, and 
that has been denied me. For the 
moment, in any case. My wife is 
something of a reader of ancient 
texts, and she tells me she read a 
while ago of St. Chrysostom—that 
when he had been making a sermon 
to some congregation and they had 
applauded he said: “I like very much 
your approval, but I am very sorry 
I do like it. I should like myself 
much better if I didn’t, but I do.” 
I should like myself much better if 
I were more indifferent to what has 








been said tonight, but of course if | 
said I was, you would know that | 
was lying, and I should be. Very 
much, very much, On the other 
hand, I think it is only justice to my- 
self to tell you I had no idea that | 
should be submitted to this ordeal 
when I came. 

Our President has been for many 
years my ideal of what I wanted to 
be, and never could be. It is true, as 
he says, that I have called him a 
Beau Sabreur and all of you know 
that is what he really was. He brings 
that up now, and it is quite true. He 
really ought to have been born in 
the early part of the seventeenth 
century. I did not know him in his 
early years, because unfortunately he 
is very much younger than I, but | 
fancy from what I have heard from 
authentic sources that he really was 
something of a Beau Sabreur. There 
are rumors about him when he was 
at Harvard College that are very, 
very stimulating indeed. I am not 
going to tell you all I know of all 
he used to do, but, well, I will just 
break the surface a little. He used 
to belong to a society of quasi- 
desperadoes. I put the “quasi” in on 
account of his very distinguished 
career of respectability since then. 
And this is the thing that always gave 
me most immeasurable envy; he nev- 
er got caught! He represents to me 
all of my regrets for a misspent 
youth. I have always figured away 
off in the distant cloud-land of my 
dreams that I might have had the 
courage of the Beau Sabreur, and the 
sense of this world’s being a place 
where the noble gesture is every- 
thing. Cyrano de _ Bergerac—that 
kind, except in appearance—any- 
thing but that—and as to our Presi- 
dent, I could call a whole galaxy of 
the other sex to disprove his resem- 
blance to that hero, indeed it dis- 
proves itself by the merest gross in- 
spection. It was all that kind of thing 
in him I longed for and could never 
get, and it has bewitched me. 

I did not quite understand from 
what he said to me some time ago 
that this extremely dreadful ordeal 
was to come to me tonight. When he 

(Continued on page 560) 
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Lawyers in War: 


They Serve in the Pentagon and at the Front 


by Kenneth C. Royall + of the New York Bar (New York City) 


™ Mr. Royall answers the question that was so often raised during World War Il 


about the use of lawyers and other highly trained specialists by the Armed Forces: 


Why aren't more of these men used in service for the jobs for which they are trained? 


As the struggle between Freedom and Communism continues, that question will be 


put again and again. The question is not answered, Mr. Royall points out, merely by 


a general statement that it is better for the men and for the Armed Forces to assign 


men to jobs for which they have been specially trained in civilian life. The most vital 


assignments in war are those involving combat and no citizen is trained in civilian 


life for the job of an infantry rifleman or a machine gunner in a tank battalion. In 
answering the question why all lawyers cannot be assigned to legal work in the 
Armed Forces, Mr. Royall explains his personal reason for believing that all lawyers 
of military age, along with other highly trained men, should be given battle experience 


in the event of another major war. 





® While in the Army in World War 
II, particularly during my service in 
Washington, I—like many others— 
frequently received personnel in- 
quiries and requests from young 
men in the Armed Forces or about 
to enter the Armed Forces—and from 
their families. Often the subject of 
these contracts was service in a spe- 
cific branch of the Army. 


Letters and phone calls came from 
many embryonic and neophyte en- 
gineers and embalmers, plumbers 
and physicians, farmers and fisher- 
men, lawyers and liquor dealers. 
And—like many other officers—I did 
my best to help with their problems. 

In this process an inquiree like 
myself inevitably formulates some 





From an address before American University 
luncheon, September, 1950. 


general principles. You start with 
the conviction that it is clearly bet- 
ter for the Army and better for the 
individual concerned to assign a 
soldier to that position for which he 
is best qualified. The difficulty arises 
in applying this very general princi- 
ple to specific types of situations. 

In that connection I recall a collo- 
quy with a young lawyer who en- 
tered the service in 1943 in deference 
to one of the famous “Greeting” let- 
ters. He was just entering an Infan- 
try Officers’ Candidate School. The 
young man wished to be assigned to 
legal work. When I told him that at 
that particular time there were no 
vacancies in legal work, he typically 
replied, “Is it not a waste of man- 
power to make an ordinary combat 
soldier out of a college and law 
school graduate who has been ac- 


tively practicing in his specialized 
field?” 

For that sort of question I had a 
stereotyped reply—stereotyped from 
repetition, but at the same time 
backed by strong and sincere convic- 
tion. “Yes”, I said, “It is wasteful. 
War is essentially and necessarily 
wasteful of money, of material, and 
of manpower—manpower generally 
and manpower specifically and per- 
sonally.” 

Then I added: “The simple fact is 
that the proportion of lawyers 
needed in the Army is much less 
than the proportion needed in civil 
life. And this is also true of account- 
ants and civil engineers and office 
workers and mechanics and cotton 
mill workers and plumbers and 
many others.” 

“The Army”, I continued, “also 
has to use a large percentage of its 
personnel on jobs that have no coun- 
terpart in civil life. We don’t train 
civilians to fight with machine guns 
or cannon or bombs or grenades. 
The civilian population includes 
none trained to attack other human 
beings from tanks or from fighter 
planes or ships. Even our prize- 
fighters and football players are not 
so trained—despite Russian propa- 
ganda. And the Army doesn’t want 
gangsters, even though they may 
have some private homicide train- 
ing.” 

Despite a substantial postwar in- 
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crease in the proportion of legal and 
quasi-legal jobs in the Army, yet 
many lawyer-soldiers will have to 
serve in nonlegal capacities. This 
was even true in World War II, 
when out of the 20,000 or more law- 
yers in the Armed Services, there 
were only 3000 judge advocates and 
only a relatively small percentage of 
all lawyers was used on legal and 
near-legal jobs. 

When the average lawyer—or lay- 
man—thinks of Army legal work, he 
usually has in mind the Judge Advo- 
cate General’s Corps. This is natural 
because that Corps is indeed the le- 
gal heart of the Army in fact as well 
as in name. Its activities include not 
only the administration of military 
justice, but also the vast legal field of 
Army business. 

In the military justice field more 
lawyers are now needed for the same 
sized Army than would have been 
needed before the war. There are 
now 1100 judge advocates in the 
Army and Air Force, as compared 
with 110 in 1941. This ten-time in- 
crease compares with only a three- 
time increase in the size of the total 
forces. Such increase is largely due 
to the legal and administrative 
changes during the post-war period 
—changes made as a result of experi 
ence during World War II. 

Eleven million men served in our 
Army between 1941 and 1945, by far 
the largest American Army of all 
time. As a consequence the number 
of disciplinary cases during that pe- 
riod reached an all-time high, with 
74,000 men convicted by general 
court martial. This was not a high 
percentage by past military stand- 
ards—or by existing civilian stand- 
ards. But it was still a lot of sen- 
tences for a lot of American boys, 
and both the Army and the public 
were deeply concerned. 

So the Army did two things in late 
1945. We had a complete review of 
all the outstanding sentences—under 
a Board headed by former Justice 
Owen J. Roberts. Second, we started 
a restudy of the entire court-martial 
system, starting with a committee 
which we asked to be appointed from 
the American Bar Association. Under 
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Justice Roberts’ review not only were 
80 per cent of the existing sentences 
reduced or remitted but also we got 
clinical evidence that assisted greatly 
in the study of our procedures. These 
procedures were revised first for the 
Army, and later for all the Armed 
Services, under a Uniform Code of 
Military Justice—a law that is work- 
ing most satisfactorily. 

Among other things this law re- 
quired more Army lawyers in order 
to provide adequate defense counsel 
—and also more Army lawyers for a 
thorough review of cases tried and 
sentences imposed. This accounts for 
a large part of the increase in Army 
judge advocates. 


Legal Training Is Important 
in Armed Forces 


All lawyers who serve in this field 
of military justice are performing a 
great and useful task. In an army of 
any democratic country, justice and 
discipline are closely intertwined 
and interdependent. The morale and 
spirit of the American soldier, his 
will to fight and to fight earnestly— 
all these are enhanced by a fair 
court-martial system. 

Important legal services must be 
rendered in connection with the ne- 
gotiation and letting of contracts, 
the administration of these contracts, 
the clearance of contract payments 
with the General Accounting Office, 
the investigation and preparation of 
fraud claims, property settlements, 
real estate acquisitions, renegotia- 
tion of contracts, termination of con- 
tracts. All these activities—and others 
—actually require many legally- 
trained men. 

Even outside of this strictly legal 
work there are other important 
Army functions for which lawyers 
are specially fitted. These include 
conducting the actual purchase of 
arms and supplies—and acting as ne- 
gotiators or renegotiators or con- 
tracting officers or terminators. This 
work is performed not only in Wash- 
ington, but for example, in the pro- 
curement districts of ordnance, quar- 
termaster and the other technical 


services. 
These business lawyers of the 
Army, in performing their legal and 


semilegal work, are making a great 
and necessary contribution to our 
defense establishment—and to the 
prosecution of any war. They are 
performing services without which 
the vast supplies needed for present 
day defense could not be made 
smoothly available—services without 
which the combat soldier could not 
succeed at the front in wartime. 

It was always the policy of the 
War Department—and it is now the 
policy of the Department of the 
Army—to use lawyers to do the work 
which can best be done by lawyers. 
But when all these particular de- 
fense niches have been completely 
filled, we come back again to the in- 
escapable fact that in the Army—and 
in the Armed Services as a whole— 
there are many lawyers left over— 
many lawyers who must perform du- 
ties entirely unrelated to their train- 
ing and their experience. And here 
we are presented with a more diffi- 
cult situation—and one that is and 
has been the subject of some contro- 
versy—although to me the correct an- 
swers are entirely clear. 

In the first place, there seem to be 
some who feel that, since the normal 
role of a lawyer in the Army is a 
noncombat one, all lawyers are en 
titled to expect noncombat jobs. 
Two reasons are sometimes advanced 
in support of this view; first, that 
lawyers are weil qualified to serve in 
clerical and personnel and record- 
keeping jobs and the like, and sec- 
ond, that it is a waste of the nation’s 
manpower to lose our best trained 
and most highly educated young 
men in battle. I believe both reasons 
are totally without validity. 

The first reason leaves entirely out 
of account the fact that in the Army 
there are men who have had direct 
training and experience in these 
clerical and noncombat jobs and 
who, therefore, are better suited to 
such work than lawyers are. And 
these better-qualified men come from 
occupations which also have a defi- 
nite personnel surplus in the Armed 
Services. The defense effort fares 
better, therefore, if men from other 
occupations fill these strictly non 
legal positions. 
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As to the other view—‘‘bomb-proof 
jobs” for highly trained men—I 
should say in fairness that this con- 
tention is not confined to the legal 
profession. Nor is the argument 
made so much by young men them- 
selves as by their families. But who- 
ever makes the point, I personally 
disagree completely—disagree on the 
ground of service to the country and 
on the ground of simple justice. 


Waste Is Secondary 
to Victory in War 


Of course, it is a waste of the na- 
tion’s Manpower resources to lose 
men in battle, and in one sense it 
may be a greater waste to lose men 
who have spent years in education 
and training. But this waste—just 
like all other waste in war—is de- 
cidedly secondary to the importance 
of victory in war—or the importance 
of a defense structure that may pre- 
vent war. America engages in armed 
conflict only when that is the only 
method of protecting our land or our 
principles or our system of govern- 
ment or our way of life. 

All of these are the ultimate in 
national importance. They mean 
much more than quantitative re- 
sources either in money or goods or 
manpower. These resources, impor- 
tant as they are, still constitute only 
the means to attain and preserve our 
American way of life. 


We must win each war—and in 
order to limit the waste of armed con- 
flict we must win each war as quickly 
as possible. Victory would be de- 
layed, if not denied, if we confined 
our fighting troops to men who had 
the least training or education—if we 
forbade or even delayed the use of 
men with a high I. Q. For warfare 
today is a complex affair. It often 
requires of the soldiers the ability at 
least to understand technical prob- 
lems. It always calls for initiative 
and resourcefulness in the field— 
right down to the private soldier or 
recruit. War is faster and more furi- 
ous than ever. Even small groups 
must sometimes make split-second 
decisions. 


If we had a field army—or a sea 


navy or a flying air force—consisting 
entirely of partially educated men, 
then we would have the poorest 
armed forces that America could 
offer. In World War II American 
soldiers were—and today they are— 
the best soldiers in the world. This 
is due not solely to physical courage 
—of which they have plenty, but it is 
due also to initiative and resource- 
fulness. These are the qualities 
which are encouraged and developed 
by our whole American educational 
system. 


Educated Men Are Needed 
in Combat Branches 


What is necessary in war is neces- 
sary to a large extent in emergency 
defense preparation for possible war. 
If we are to be ready for combat— 
and if we are to deter potential ene- 
mies by convincing them that we are 
ready—then we need educated and 
trained men in all parts of our 
Armed Services, including the com- 
bat branches. 

I have another aspect of this prob- 
lem—the matter of simple justice 
among all men who serve in war. Re- 
gardless of high sounding platitudes, 
the simple fact is for practically 
everybody, life and health are more 
valuable than anything else, except 
perhaps some high matter of princi- 
ple. And the risk of death or devas- 
tating personal injury is more serious 
than the threat of any other human 
disaster. It is uniquely serious alike 
for rich and poor, high and low, 
educated or uneducated. 

In wartime this risk should be di- 
vided as equitably as practicable. In 
my opinion, if we ever engage in 
another long-term war, our person- 
nel planning should envisage ‘that 
every young man in America at some 
time during that war should be as- 
signed to duties that involve direct 
physical danger, thereby relieving 
pro tanto the period and extent of 
the personal risk of some other 
fellow-soldier. Over a long period 
the apparent inefficiency of such a 
plan might well be more than offset 
both by fresh battle troops and by 
improved over-all morale. 

Such an ambitious undertaking 
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Kennéth C. Royall is now practicing 


law in New York City after service as Sec- 
retary of War and first Secretary of 
the Army. A graduate of Harvard Law 
School, he practiced for twenty-three years 
in his native state of North Carolina. 





could not, of course, be carried out 
in a short war without great loss of 
efficiency. But we can at least avoid 
any deliberate system of personnel 
assignments which tends to exempt 
the more educated at the expense of 
others without some most compel- 
ling reason therefor. 

There is one other facet to this 
matter of battle service. An individu- 
al soldier who survives combat has 
had the soul-satisfying experience of 
having met physical danger and hav- 
ing overcome it in a righteous cause. 
No rank, no honor, no kudos can 
give the same feeling of personal sat- 
isfaction and innate self-confidence. 
From the standpoint of our country 
—if we must have war—we must not 
deny the spiritual value of such ex- 
perience to members of the Bar or 
to other potential leaders of our 
nation. 

And the lawyers of America have 
not been denied this opportunity in 
past wars. So it is that in World 
War II lawyers and prospective law- 
yers served with distinction in every 
branch of the Armed Services, in- 
cluding the active combat branches. 
In Artillery and Infantry and Ma- 
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rines, on combat vessels and with 
fighter planes, many members of the 
Bar qualified for the aristocracy of 
courage. 

The success of lawyers in battle 
assignments is not surprising. A legal 
training—and particularly the active 
practice of law—develops the very 
traits which have ever made Ameri- 
cans great soldiers, These traits in- 
clude initiative and resourcefulness 
in meeting varying practical situa- 
tions—and a combative determina- 


tion to win. 

Lawyers—and, I may add, profes- 
sional and business men in many 
fields—have demonstrated the neces- 
sity and wisdom of fighting our wars 
with those Armed Forces which 
across the board represent a typical 
cross-section of America. From the 
Pentagon to the front in war—and to 
the field unit in peacetime defense, 
we must have the learned and the 
simply educated, the resourceful and 


All of these—including members 
of the Bar—have jobs to do all along 
the line. Thus manned, America can 
continue to acquit itself with distinc- 
tion and success on the battlefield. 
And in time of troubled peace, the 
knowledge by potential enemies that 
we have in being a cohesive military 
force representative of all American 
occupations—such knowledge by our 
adversaries will help to preserve the 
peace of the world. 


the stereotyped. 


Results of Election for State Delegates 


® On June 22, 1951, the Board of 
Elections met at the Headquarters of 
the Associa.ion, canvassed the bal- 
lots, and announced the results of 
the balloting for State Delegates. 


There were twenty jurisdictions 
voting in the election this year. 
Eighteen jurisdictions elected dele- 
gates for the regular three-year term 
beginning at the conclusion of the 
next Annual Meeting of the Associa- 
tion. One jurisdiction voted for a 
vacancy in the term expiring in 1952 
and one jurisdiction for a vacancy in 
the term expiring in 1953. 


In the twenty jurisdictions voting, 
there were three—namely, Illinois, 
New Jersey and Oklahoma—in which 
more than one candidate had been 
nominated by petition. 


Of the delegates elected, fourteen 
succeed themselves. The number of 
ballots sent out was 16,121. The total 
number of ballots returned was 
8,430. 





*To fill vacancy expiring with adjournment of the 
1953 Annual Meeting. 


**To fill vacancy expiring with adjournment of the 
1952 Annual Meeting. 
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Jurisdiction 
Arizona 


Connecticut 
District of Columbia 
Florida 
(Vacancy) 
Illinois 
lowa 
Maine 
Michigan 
Mississippi 
Montana 
Nebraska 
New Jersey 
Oklahoma 
Puerto Rico 
South Carolina 
South Dakota 
Texas 
Utah 
(Vacancy) 
Washington 


Wyoming 


Delegates Elected 


AMERICAN BAR ASSOCIATION 
Election for State Delegates—1951 


Ballots 


Ballots 


Votes 


Mailed Returned Received 





Cuartes H. Woops, 270 140 129 
Tucson 

CuHarR.es W. PETTINGILL, 724 300 272 
Greenwich 

CHARLES S. RHYNE, 1993 609 548 
Washington 

*E. Dixie Beccs, 1010 481 445 
Pensacola 

BENJAMIN WHAM, 3334 2157 1456 
Chicago 

Joun D. RAnpaALL, 623 $11 284 
Cedar Rapids 

CLEMENT F. Rosinson, 176 104 99 
Brunswick 

GLENN M. CouLTER, 1590 803 746 
Detroit 

Joun C. SATTERFIELD, $04 142 122 
Jackson 

Jutius J. WUERTHNER, 179 117 107 
Great Falls 

Grorcre H. Turner, 473 251 232 
Lincoln 

SyivesTer C. Smitu, Jr. 1371 731 434 
Newark 

A. W. TRIcE, 727 513 248 
Ada 

FRANCISCO PoNSA-FELIU, 101 22 5 
San Juan 

Watton J. McLzop, Jr., 263 107 44 
Walterboro 

Roy E. WILty, 161 81 75 
Sioux Falls 

James L. SHEPHERD, JR., 1776 960 910 
Houston . 

**D. A. SKEEN, 208 118 66 
Salt Lake City 

RicHarD S. MUNTER, 728 408 $85 
Spokane 

H. Gienn KINSLEY, 110 80 66 
Sheridan 

16,121 8,430 6,673 
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First Announcement of Program: 


THE ASSEMBLY 


The Waldorf-Astoria 


FIRST SESSION 
Monday, September 17, 10:00 a.m. 


The President presiding 

Call to order 

Invocation 

Address of Welcome, John W. Davis, New York City 

Response, Frank E. Holman, Seattle, Washington 

Introduction of Distinguished Guests 

Memorial to David Andrew Simmons, Tappan Greg- 
ory, Chicago, Illinois 

Tribute to James Madison, Stuart B. Campbell, 
Wytheville, Virginia 

Annual Address of the President 

Presentation of Resolutions 

Tenth Annual Meeting of American Bar Association 
Endowment 

Awards of Merit to Bar Associations 

Announcement of vacancies, if any, in the offices of 
State and Assembly Delegates 

Nomination and Election of Assembly Delegates to 
fill vacancies 

Nomination of five Assembly Delegates for three-year 
terms ending with adjournment of 1954 Annual 
Meeting 


SECOND SESSION 
Monday, September 17, 8:30 p.m. 
The President presiding 
Address by Honorable Eric Johnston, Administrator, 
Economic Stabilization Agency 


10:00 p.m: 
Reception—Dancing 


( Seventy-Fourth Annual Meeting 


THIRD SESSION 
Wednesday, September 19, 3:00 P.M. 
The President presiding 
“The Menace of Organized Crime” 
Speakers— 
Honorable Estes Kefauver 
Honorable Robert P. Patterson 
Honorable Earl Warren 
General Discussion 


FOURTH SESSION 
Thursday, September 20, 2:00 p.m. 
The President presiding 
Presentation of Awards of Merit—Traffic Courts 
Address by Erle Stanley Gardner, California 
Address by Roger P. Greene, President of the Incor- 
porated Law Society of Ireland 
Consideration of Amendments to Constitution and 
By-Laws 
Presentation of Ross Bequest Award 
Report of Committee on Resolutions 


FIFTH SESSION 
Thursday, September 20, 8:00 p.m. 
The President presiding 
ANNUAL DINNER 
Invocation 
Presentation of American Bar Association Medal 
(Speaker to be announced later) 


SIXTH SESSION 
Friday, September 21, immediately following adjourn- 
ment of the final session of the House of Delegates 
The President presiding 
Report by Chairman of House 
Action on Resolutions 
Announcement of Election of Assembly Delegates 
Unfinished Business 
New Business 
Introduction of new officers and members of Board 
of Governors 
Adjournment sine die 
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HOUSE OF DELEGATES 


The Waldorf-Astoria 


The House of Delegates will meet promptly at 2:00 P.M., 
Monday, September 17, and daily at 9:30 a.m. Tuesday, 
Wednesday, Thursday and Friday, September 18 to 21, 
inclusive, for the consideration of reports and recom- 
mendations of Sections and Committees, and other 
business which may come before it. 

The Calendar of the sessions of the House of Dele- 
gates will be printed in the Final Program of the An- 
nual Meeting, and a Calendar containing the text 
of all available resolutions to come to the attention 
of the House will be distributed at the first session. 


SCHEDULE OF SECTION MEETINGS 


ADMINISTRATIVE LAW 


OFFICE OF RoBEeRT M. BENJAMIN, 40 WALL St., NEw 
York City 


Monday, September 17 
11:00 a.m. Mecting of Council 
THE ROOSEVELT 
Tuesday, September 18 
10:00 A.M. 


12:30 P.M. 


General Session 
Luncheon 


2:00 p.m. General Session 


BAR ACTIVITIES 


THE WALDORF-ASTORIA 
Sunday, September 16 


9:00 a.m. Meeting of Committee on Award of 


Merit 
12:15 p.m. Luncheon followed by Annual Confer- 
ence of Association Secretaries 
Tuesday, September 18 
10:00 a.m. General Session 


2:00 p.m. General Session 


CORPORATION, BANKING AND BUSINESS LAW 


THE WALDoREF-ASTORIA 


Sunday, September 16 
10:00 a.m. 


2:00 P.M. 


Meeting of Council 


Meeting of Council 
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Monday, September 17 
2:00 p.m. General Session 
Tuesday, September 18 
10:00 a.m. General Session 
2:00 p.m. General Session 


ARTHUR T. VANDERBILT HALL, NEw YorK UNIVERSITY 
LAw CENTER 
Wednesday, September 19 


10:00 a.M. Meeting of Division of Food, Drug and 


Cosmetic Law 
Thursday, September 20 


10:00 a.m. Meeting of Division of Food, Drug and 


Cosmetic Law 


1:00 p.m. Luncheon of Division of Food, Drug and 
Cosmetic Law 


CRIMINAL LAW 
‘THE WALDoRF-ASTORIA 
Tuesday, September 18 

10:00 A.M. 


2:00 P.M. 


General Session 
General Session 
Wednesday, September 19 


10:00 a.m. General Session 


INSURANCE LAW 
THE ROOSEVELT 
Sunday, September 16 


11:00 a.m. Luncheon Meeting of Officers, Members 


of Council and Committee Chairmen 
Monday, September 17 
12:00 m. 


2:00 P.M. 


Luncheon 
General Session 


Tuesday, September 18 


8:00 a.m. Breakfast of Committee on Casualty In- 
surance Law and Committee on Work- 
men’s Compensation and Employers’ Li- 
ability Insurance Law 

8:00 a.m. Breakfast of Committee on Life Insur- 
ance Law 

9:30 a.m. General Session 

1:30 p.m. General Session 

6:00 p.m. Reception 

7:00 p.m. Annual Dinner 
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Wednesday, September 19 
9:30 a.m. General Session 


INTERNATIONAL AND COMPARATIVE LAW 
[HE ASSOCIATION OF THE BAR OF THE CiTy OF NEW YORK 
Sunday, September 16 


10:00 A.M. 
2:00 P.M. 


Meeting of Council 
Meeting of Council 
THE ROOSEVELT 
Tuesday, September 18 
8:00 a.M. Joint Breakfast of Comparative Law 


Division of the Section and American 
Foreign Law Association 


[HE ASSOCIATION OF THE BAR OF THE CiTry OF NEw YORK 


Tuesday, September 18 
10:00 a.m. General Session 


[HE WALpDoRF-ASTORIA 


Tuesday, September 18 


12:30 p.m. Joint Luncheon with the Junior Bar 
Conference 
2:00 p.m. General Session 


[HE ASSOCIATION OF THE BAR OF THE City oF NEW YORK 


Wednesday, September 19 
10:00 a.m. General Session (if necessary) 


JUDICIAL ADMINISTRATION 


[HE WALporREF-ASTORIA 


Sunday, September 16 
10:00 a.M. Meeting of Council 


2:00 p.m. Meeting of Council 
LAWYERS CLUB 


Monday, September 17 
12:30 p.m. Luncheon for Federal Judiciary 


UNITED STATES COURTHOUSE 


Monday, September 17 


2:00 p.m. Demonstration of Calendar Administra- 
tion and Pre-Trial Conference 


THE WALDorRE-ASTORIA 


Tuesday, September 18 


10:00 a.m. General Session 
2:00 p.m. General Session 
7:30 p.m. The Annual Judiciary Dinner 


Wednesday, September 19 


10:00 a.m. Session under auspices of Committee on 
Cooperation with Laymen 
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JUNIOR BAR CONFERENCE 

HoTeEL BELMONT PLAZA 

Saturday, September 15 
10:00 A.M. 
10:00 A.M. 


Meeting of Executive Council 


Meeting of Committee of Judges of 


Awards of Merit 
2:00 p.m. Meeting of Executive Council 


2:00 p.m. Meeting of Committee of Judges of 


Awards of Merit 


Sunday, September 16 


9:00 a.m. Meeting of Delegates from Junior Bar 
Groups affiliated with the Junior Bar 
Conference 

12:30 p.m. Luncheon 


2:00 p.m. General Session 
Monday, September 17 

2:00 p.m. Meeting of Nominating Committee 
2:00 p.m. Meeting of Resolutions Committee 


2:00 p.m. Meeting of Committee on Awards of 


Merit 


4:00 p.m. Debate sponsored by Conference on Per- 


sonal Finance Law, participated in by 
Junior Bar Conference 


Tuesday, September 18 

10:00 a.m. General Session 
THE WALDbDorRF-ASTORIA 
Tuesday, September 18 


12:30 p.m. Joint Luncheon with the Section of In- 
ternational and Comparative Law 


HoTet BELMONT PLAZA 


Tuesday, September 18 


12:00 m. to 2:00 p.m. Balloting 
2:00 p.m. Meeting of Resolutions Committee 
2:30 p.m. Round Table Discussion on Job Oppor- 


tunities for Young Lawyers 
3:00 p.m Meeting of New Council 
(Place to be announced) 
Tuesday, September 18 


7:30 p.m. Dinner Dance 


LABOR RELATIONS LAW 
HoTret COMMODORE 
Tuesday, September 18 
10:00 a.m. General Session 
12:30 p.m. Luncheon 


2:00 p.m. General Session 
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LEGAL EDUCATION AND ADMISSIONS TO THE BAR 
and joint sessions with 
NATIONAL CONFERENCE OF BAR EXAMINERS 


THE WALDoRE-ASTORIA 
Saturday, September 15 


2:00 P.M. 
Sunday, September 16 


Meeting of Section Council 


10:00 a.m. 
2:00 P.M. 


Meeting of Section Council 
Meeting of Section Council 


ARTHUR T. VANDERBILT HALL, NEw YoRK UNIVERSITY 
LAw CENTER 


Monday, September 17 


2:00 p.m. Joint Session of the Section of Legal 
Education and Admissions to the Bar 
and the National Conference of Bar Ex- 


aminers 
Tuesday, September 18 


10:00 a.m. Joint Session of the Section of Legal 
Education and Admissions to the Bar 
and the National Conference of Bar Ex- 


aminers 
ONE FIFTH AVENUE HOTEL 
Tuesday, September 18 


12:15 p.m. Joint Luncheon of the Section of Legal 


Education and Admissions to the Bar 
and the National Conference of Bar Ex- 
aminers. 


ARTHUR T. VANDERBILT HALL, NEw York UNIVERSITY 
LAw CENTER 


Tuesday, September 18 


2:00 p.m. Joint Session of the Section of Legal 
Education and Admissions to the Bar 
and the National Conference of Bar Ex- 
aminers. 

MINERAL LAW 


THE WALDoRF-ASTORIA 
Monday, September 17 


4:00 p.m. Meeting of Council Members and Com- 


mittee Chairmen 
AMBASSADOR HOTEL 
Tuesday, September 18 


10:00 a.m. General Session 
2:00 P.M. 


7:30 P.M. 


General Session 


Dinner 
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Wednesday, September 19 
10:00. A.M. 





General Session 


MUNICIPAL LAW 
SHELTON HOTEL 
Monday, September 17 
2:30 p.m. General Session 
Tuesday, September 18 


9:30 a.m. Joint Session with the Section of Real 


Property, Probate and Trust Law 


2:00 p.m. General Session 


PATENT, TRADE-MARK AND COPYRIGHT LAW 
THE BILTMORE 
Saturday, September 15 

10:00 a.m. Meeting of Council 


2:00 p.m. Conference on Trade-Marks 





Sunday, September 16 


10:00 a.m. Meeting of the International Association 
for the Protection of Industrial Property 


2:00 P.M. 


Monday, September 17 
2:00 p.m. General Session 


Conference on Copyrights 


Tuesday, September 18 


10:00 a.m. General Session 

12:30 p.m. Luncheon of the International Associa- 
tion for the Protection of Industrial 
Property 

2:00 p.m. General Session 

7:30 p.m. Annual Dinner 

Wednesday, September 19 
10:00 a.m. General Session 


PUBLIC UTILITY LAW 
THE WALDoRF-ASTORIA 
Sunday, September 16 
1:00 P.M. 
3:00 P.M. 
Monday, September 17 


2:00 P.M. 


Meeting of Advisory Committee 


Meeting of Council 


General Session 


5:00 p.m. Reception 
Tuesday, September 18 
10:00 a.m. General Session 







2:00 p.m. General Session 















f Real 


ciation 
‘operty 


ssocia- 
ustrial 





* 


t 


REAL PROPERTY, PROBATE AND h RUST LAW 
SHELTON HOTEL 
Monday, September 17 
2:00 p.m. Annual Meeting ‘’! the Section followed 
by Meeting of tle Trust Law Division 
luesday, September 18 
8:00 a.m. Breakfast Meeting for Officers, Members 
of Council and Members of Committees 


9:30 a.M. Joint Session of the Section of Municipal 
Law and the Real Property Law Division 

2:00 p.m. General Session 

ARTHUR T. VANDERBILT HALL, NEw YorK UNIVERSITY 
LAw CENTER 

Tuesday, September 18 
7:30 p.m. Buffet Supper 

SHELTON HOTEL 

Wednesday, September 19 
9:30 a.m. General Session 

[HE WALDORF-ASTORIA 

Wednesday, September 19 


2:00 p.m. Meeting of Officers and Members of 
Council 


TAXATION 
HoTeL COMMODORE 
Chursday, September 13 
10:00 a.m. Meeting of Council in Executive Session 
12:00 mM. 


2:00 p.m. Meeting of Council in Executive Session 


Luncheon 


Friday, September 14 
9:30 a.m. Meeting of Council and Committee 
Chairmen 
12:00 M. 
2:00 p.m. Meeting of Council and Committee 
Chairmen 


Luncheon 


Saturday, September 15 
10:00 a.m. General Session 
12:00 m. 


2:00 p.m. General Session 


Luncheon 


Sunday, September 16 
10:00 a.m. General Session 
12:00 Mm. 


2:00 p.m. General Session 


Luncheon 


Monday, September 17 
2:30 p.m. General Session 
Tuesday, September 18 


9:30 a.m. General Sessiot 


2:00 p.m. General Session 





Program for Annual Meeting 


5:30 p.M. Reception 
7:00 p.m. Dinner Dance 
Wednesday, September 19 
9:30 a.m. Meeting of Committee on State and 
Local Taxes 
2:00 p.m. Meeting of Committee on State and 
Local Taxes 


COMMITTEES AND OTHER ORGANIZATIONS 


LEGAL AID WORK 


[HE ASSOCIATION OF THE BAR OF THE City OF NEW YORK 


Thursday, September 20 


10:00 A.M. Meeting of Committee mem- 
bers and representatives of the 
National Legal Aid Bureau 


12:30 p.m. Luncheon 


AMERICAN JUDICATURE SOCIETY 
‘THE WALDOREF-ASTORIA 


Tuesday, September 18 


12:30 p.m. Luncheon 


AMERICAN LAW INSTITUTE 
THE WALDORF-ASTORIA 
Thursday, September 20 

9:30 A.M. Forum on the Trial of a Civil 
Action Sponsored by the Com- 
MITTEE ON CONTINUING LEGAL 
EpucATION of the American 
Law Institute collaborating 
with the American Bar Asso- 
ciation 

and 

THE PRACTISING LAw _INsTI- 
tute. There will be a registra- 
tion fee of $5.00 which will 
include appropriate publica- 
tions of each of the sponsoring 
Institutes 


AMERICAN LAW STUDENT ASSOCIATION 


HoTeL BELMONT PLAZA 


Saturday, September 15 


4:00 p.m. to 6:00 p.m. Pre-Conference Meeting 
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Program for Annual Meeting 





Sunday, September 16 
10:00 a.m. to 12:00 m. 
2:00 p.m. to 4:00 p.m. Panel Discussions 


First Plenary Session 


Monday, September 17 
12:30 p.m. 
2:00 p.m. 


4:00 p.m. to 5:00 p.m. Meeting of the Nominations 
Committee and the Creden- 
tials Committee 


Luncheon 
Second Plenary Session 


7:00 p.m. to 9:00 p.m. Panel Discussions 


Tuesday, September 18 


9:00 a.m. to 12:00 m. Third Plenary Session 
2:00 p.m. to 4:00 p.m. Meeting of New Board of 
Governors 


2:00 p.m. to 4:00 p.m. Committee Meetings with new 
and retiring members 


CONFERENCE OF BAR ASSOCIATION PRESIDENTS 
(Place to be announced later) 


Saturday, September 15 


10:00 a.m. 
2:00 p.m. 


Meeting 
Meeting 


CONFERENCE ON PERSONAL FINANCE LAW 


Hore, BELMONT PLAZA 


Monday, September 17 


4:00 p.m. Debate and Reception 


JUDGE ADVOCATES ASSOCIATION 
PARK LANE HOTEL 


Tuesday, September 18 


7:00 P.M. Annual Dinner 
Wednesday, September 19 
3:00 P.M. Meeting of the Board of Gov- 
ernors 
4:00 p.m. Annual Meeting of the Gen- 


eral Membership 


NATIONAL CONFERENCE OF COMMISSIONERS 
ON UNIFORM STATE LAWS 


‘THE WALDoRE-ASTORIA 


Monday, September 10 to Saturday, September 15 


MEETINGS OF LAW SCHOOL ALUMNI 


CATHOLIC UNrversiry LAw ALUMNI AssociATION, Lunch- 
eon. Wednesday, September 19, 12:30 p.m., (place 
to be announced later) 


UNIVERSITY OF CHICAGO LAw ScHooLt ALUMNI, Lunch- 
eon. Wednesday, September 19, 12:30 p.m., Lawyers 
Club. 


CoLuMBIA LAw ScHOooL ALUMNI ASSOCIATION, INC., 
Luncheon, Wednesday, September 19, 12:30 P.m., 
Sert Room, The Waldorf-Astoria. 


HarvARD Law ScHoo.t AssociATION, Luncheon, Tues- 
day, September 18, 12:30 p.m., Grand Ballroom, The 
Waldorf-Astoria. 


UNIVERSITY OF MARYLAND ALUMNI ASSOCIATION, Lunch- 
eon, Wednesday, September 19, 12:30 p.m., Hendrick 
Hudson Room, The Roosevelt. 


UNIVERSITY OF MICHIGAN LAW ALUMNI, Luncheon, 
Wednesday, September 19, 12:30 p.m., Trianon Room, 
Ambassador Hotel. 


Notre DAME Law AssociaTion, Luncheon, (Time and 
place to be announced later) 


Onto STATE COLLEGE OF LAW ALUMNI, Luncheon, 
Wednesday, September 19, 12:30 p.m., Parlor E, The 
Roosevelt. 


UNIVERSITY OF VIRGINIA LAw ScHOOL ALUMNI, Lunch- 
eon. Wednesday, September 19, 12:30 p.M., Jansen 
Suite, The Waldorf-Astoria. 


YALE Law ScuHoot Association, Luncheon, Monday, 
September 17, 12:30 p.m., Sert Room, The Waldorf- 
Astoria. 





MAKE YOUR HOTEL RESERVATIONS NOW! 
1951 ANNUAL MEETING 


New York City, 17-21, 1951 — Headquarters Hotel — Waldorf-Astoria 


The Seventy-Fourth Annual Meeting of the American 
Bar Association will be held in New York City, Sep- 
tember 17 to 21, 1951. Further information with respect 
to the schedule of meetings will be published in forth- 
coming issues of the Journal. 

Requests for hotel reservations should be addressed 
to the Reservation Department, American Bar Asso- 
ciation, 1140 North Dearborn Street, Chicago 10, Illi- 
nois, and should be accompanied by payment of 
$5.00 registration fee for each member of the Associa- 
tion for whom reservation is requested. Be sure to 
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indicate three choices of hotels, and give us your def- 
inite date of arrival, as well as probable departure date. 
(Regret all space at Headquarters Hotel exhausted.) 

More detailed announcement with respect to the 
making of hotel reservations for members of the Asso- 
ciation may be found on the inside front cover of the 
April issue of the Journal. 

All unassigned space will be released to the respec- 
tive New York Hotels, by the Association, on August 
27, 1951, after which date reservations may be made, 
by individual members, with hotels directly. 
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American Law Institute 


Holds Twenty-Eighth Annual Meeting 


® The Twenty-eighth Annual Meet- 
ing of The American Law Institute, 
held at Washington, D. C., in joint 
session with the National Conference 
of Commissioners on Uniform State 
Laws, approved for official promul- 
gation the Uniform Commercial 
Code. Work on the Code had been 
started by both bodies in 1942, when 
joint consideration was undertaken 
on the then pending Revised Uni- 
form Sales Act. Financial support 
from The Maurice. and Laura Falk 
Foundation of Pittsburgh ($250,000) 
and from the Beaumont Foundation 
of Cleveland, Ohio, and various busi- 
ness enterprises and law firms ($100,- 
000), made possible the comprehen- 
sive scope of the Code envisioned by 
both organizations.* 

The Meeting voted a number of 
changes in Proposed Final Draft No. 
2 of the Code which was submitted 
to it for discussion and final ap- 
proval. One major revision dealt 
with proposed Article 4 on bank col- 
lections. The meeting voted to de- 
lete this Article from the Code and 
directed that parts of it pertaining to 
commercial paper be retained and 
that the remainder of the Article be 
prepared as a separate act supple- 
menting the Code. This will permit 
separate adoption by those jurisdic- 
tions which have a need for a bank 
collections act. 

As finally approved the Code con- 
tains Articles dealing with the fol- 
lowing subjects: 

1. Provisions of general applica- 
tion such as rules of construction, 
conflict of laws provisions, defirfi- 
tions, and the specification of obliga- 
tions and rights applicable generally 


to the various transactions which 
the Code reaches. 

2. Sales, which revises and mod- 
ernizes the present Uniform Sales 
Act. 

3. Commercial paper, revising and 
modernizing the present Unitorm 
Negotiable Instruments Laws. Securi- 
ties are, however, treated separately 
in the Code. 


4. Letters of credit. The meeting 
was advised that the Bankers’ Asso- 
ciation for Foreign Trade, which 
was meeting at the time in Colorado 
Springs, had appointed a committee 
to discuss the provisions on letters of 
credit with the Institute and Com- 
missioners. In view of the appoint- 
ment of this Committee, the meet- 
ing approved Article 5 and also 
adopted the following resolution: 

(2)... it is further resolved that 
the Editorial Board has continuing 
authority to make further changes in 

Article 5 if, in its judgment, they are 

called for after consultation with the 

Bankers’ Association Committee. If 

in the discretion of the Board the 

changes it believes to be required are 
sufficiently far-reaching it may call for 
resubmission of the Article to the 

September, 1951, meeting of the Com- 

missioners with whom the Institute 

would be asked to sit in a further 
joint session. 

5. Bulk transfers dealing with the 
law of bulk sales. . 

6. Warehouse receipts, bills of lad- 
ing and other documents of title 
which cover essentially the subject- 
matter of the present Uniform Bills 
of Lading Act, Uniform Warehouse 
Receipts Act and certain document 
of title provisions of the Uniform 
Sales Act. 


7. Investment securities dealing 


with bearer and registered bonds 
presently within the scope of Negoti- 
able Instruments Law, stock certifi- 
cates covered by the Uniform Stock 
Transfer Act, and certain other in- 
vestment papers. 

8. Secured transactions relating to 
the financing of goods, farm prod- 
ucts, inventory, accounts receivable 
and the like. 


9. Provision relating to the effec- 
tive date of the Code and the repeal 
of present laws. 

The meeting authorized the Edi- 
torial Board consisting of representa- 
tives of the Institute and the Com- 
missioners to make further changes 
in style and other editorial matters 
required for clarity and consistency. 
Some of the changes that must be 
made are conforming amendments 
in view of the action taken at the 
meeting. Copies of Proposed Final 
Draft No. 2 of the Code may be ob- 
tained from the office of The Ameri- 
can Law Institute, 133 South 36th 
Street, Philadelphia 4, Pennsylvania, 
at $2.00 each. The amendments 
made at the meeting are being pre- 
pared for printing as an addendum 
to Proposed Final Draft No. 2. After 
editorial revision has been com- 
pleted, an Official Draft of the Code 
will be available in a text edition 
and in an edition of text and com- 
ments. 


The Institute also discussed at the 
meeting Tentative Drafts No. 4 and 





1. A statement of the purpose of the Code and 
a history of the need for it and its development 
appeared recently in this Journal. See ‘The New 
Commercial Code: Modernizing Our Uniform Cor 
mercial Acts’ by William A. Schnader, 36 A.B.A. 
179; March, 1950. 
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American Law Institute 


5 of its Federal Income Tax Statute.’ 
This project is being financed by 
The Maurice and Laura Falk Foun- 
dation of Pittsburgh. Its over-all 
objective is the improvement of the 
technical provisions of the present 
income tax statute. Submitted for 
discussion were provisions dealing 
with rates of tax, gross income, can- 
cellation of indebtedness, deductions 
from gross income, gains and losses 
in respect of property, annual ac- 
counting periods and methods of ac- 
counting, credits, terminology, cor- 
porate distributions, corporate for- 
mations and reorganizations, part- 
nerships and partners, and trusts, 
beneficiaries and estates. 

It will be another year or two be- 
fore a proposed final draft of the 
Federal Income Tax Statute is 
ready. The statute is being drafted 
under the immediate supervision of 
a small tax policy committee which 
has almost monthly meetings. A 
larger advisory group consisting of 
tax practitioners from all over the 
country meets in Washington in the 
winter to discuss matters submitted 
by the Reporters and the policy 
committee. 


George Wharton ‘Pepper, the 
Chairman of The Council of The 
Institute, presided at the opening 
session, which was addressed by Mr. 
Justice Frankfurter. The Justice dis- 
cussed the work and history of the 
Supreme Court of the United States. 


The Director of the Institute, 
Judge Herbert F. Goodrich, reported 
to the membership on its work. He 
noted the ever increasing use being 
made by the Courts of the Restate- 
ment of the Law. A citation list 
contained in his report shows a total 
of 19,164 citations of the Restate- 
ment in reported decisions as of 
April 1, 1951. Citations by the courts 
of California, Massachusetts, and 
New York have exceeded the one 
thousand mark. Those of Pennsyl- 
vania have exceeded two thousand 
and those of the federal courts have 
almost reached the number of four 
thousand. 

In connection with the work on 
the Uniform Commercial Code, the 
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Director reported the great and in- 
valuable help received by the en- 
larged Editorial Board*from the 
Section of Corporation, Banking and 
Business Law of the American Bar 
Association and extended special 
thanks to Walter D. Malcolm of Bos 
ton, the chairman of the liaison com- 
mittee for the Section. * 

The Director also reported that the 
Institute had received a grant from 
the Rockefeller Foundation for ex- 
ploratory work towards a project in 
the field of substantive criminal law. 

John E. Mulder, the Director of 
Continuing Legal Education, re- 
ported on the progress being made 
in this program. A committee of 
twenty-two, consisting of representa- 
tives of the American Bar Associa- 
tion and The American Law Insti- 
tute, determines broad policy for 
work in this field which consists of 
two primary activities. One involves 
the setting up of educational pro- 
grams for lawyers in co-operation 
with local bar association groups. 
These programs take the form of 
institutes dealing with particular 
subjects of the law. As of the end of 
March, 1951, the Committee had 
participated in 117 programs in a 
total of 37 states with a total attend- 
ance exceeding 10,000. The other 
major activity of the committee is 
the production and publication of 
literature dealing primarily with the 
“How To Do It” approach. Two 
series, each containing six pam- 
phlets, have been published. A third 
series of such publications is now be- 
ing arranged. In addition to the 
“How To Do It’ pamphlets, the 
committee is now planning a series 
which will deal with recent develop- 
ments in the law. Substantive law 
rather than procedure is to be em- 
phasized. 


John R. Ellingston reported to 
the meeting on advances in the In- 
stitute’s Youth Authority Program. 
This Program goes back to the time 
when the Institute drafted the Model 
Youth Correction Authority Act for 
the treatment of youthful offenders. 
The Act, as modified to meet local 
needs, has been adopted in Cali- 


fornia, Minnesota, Wisconsin, Texas 
and Massachusetts. Mr. Ellingston 
noted that last September the Feder 
al Government adopted the Federal 
Youth Corrections Act, the basi 
ideas of which were derived fram the 
Institute’s Model Act. During the 
year, the President of the Institute 
appointed a special committee to ex- 
amine the Youth Authority Program. 
As a result of this work the Commit- 
tee recommended that the Institute 
re-examine the Youth Authority Act 
and that consideration be given to 
the possibility of co-operation in the 
Youth Authority Program with the 
National Conference of Commission- 
ers on Uniform State Laws. 

At the Annual Dinner of the Insti- 
tute, Mr. Justice Frankfurter, Judge 
John J. Parker, Whitney North 
Seymour, representing the Associa- 
tion of the Bar of the City of New 
York, and President Tweed of the 
Institute noted the retirement from 
the United States Court of Ap- 
peals of Judge Learned Hand and 
his accomplishments as a judge and 
a member and officer of the Institute, 
and his contribution to society. 
These remarks and the response of 
Judge Hand are reported at length 
elsewhere in this issue of the Jour- 
NAL, Sir Ernest Gowers, of the Brit- 
ish Crime Commission, also spoke at 
the dinner about the purpose of his 
visit to the United States in study- 
ing the question of capital punish- 
ment. 

The officers of the Institute, Har- 
rison Tweed, of New York, Presi- 
dent; William A. Schnader, of Phila- 
delphia, First Vice President; John 
G. Buchanan, of Pittsburgh, Second 
Vice President; Earl G. Harrison, 
of Philadelphia, Treasurer; and Her- 
bert F. Goodrich, of Philadelphia, 
Secretary and Director; were re- 
elected for another term. The meet- 
ing adjourned its four-day session 
on Saturday afternoon, May 19. The 
next Annual Meeting is to be held 
in Washington, D. C., on May 21, 22, 
23 and 24, 1952. 





%. The work of the Institute in this field was 
the subject of a recent article in the American Bar 
Association Journal by Robert N. Miller: 37 A.B.A.J. 
191; March, 1951. 
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National Conference Adopts Code 


for Practice in Income Tax Field 


®# The action of the Council of the 
American Institute of Accountants 
on May 8, 1951, approving the 
“Statement of Principles Relating 
to Practice in the Field of Federal 
Income Taxation” has concluded 
a consideration of the necessity for 
such a statement which has extended 
over a period of more than seven 
years, 

The Statement itself is in general 
terms, but nevertheless it is hoped 
that it will furnish a basis for a co- 
operative effort between the Certi- 
fied Public Accountants and the Bar 
to better serve the public. 

It is significant that the Statement 
itself contains an acknowledgement 
by the Certified Public Accountants 
that the interpretation of law, “both 
tax law and general law”, is a matter 
for the lawyers. 

An examination of the Statement 
of Principles will reveal that the var- 
ious subjects were not exhaustively 
considered nor were some of the 
controversial issues spelled out in the 


Statement. Thus the Statement is 
a foundation for further discussion. 

The benefit to the public of co- 
operative efforts is clearly pointed 
out and both the Bar and the Certi- 
fied Public Accountants recognized 
the fact that upon the issuance of a 
formal notice of deficiency by the 
Commissioner of Internal Revenue a 
lawyer should be consulted with re- 
spect to further proceedings which, 
of course, involve a choice of legal 
remedy. 

It is hoped that the benefit to the 
public and to the members of both 
of the signatory organizations will be 
because of the fact that the State- 
ment of Principles itself is an evi- 
dence of the desire of the members 
of both organizations to work for the 
public and to determine controver- 
sial problems by discussion within 
the boundaries of the Statement of 
Principles which are to be followed 
in the spirit in which the State- 
ment was written, rather than ac- 
cording to the letter of the law. Fur- 


ther, the National Conference Group 
which is established and which will 
consider any complaints that may be 
made by members of either profes- 
sion or the public will tend to make 
the Statement the basis for continuing 
co-operative efforts. If the recommen- 
dations contained in the Statement 
of Principles that “joint committees 
representing the local Societies of 
both professions be established”, is 
followed, we believe that the mem- 
bers of both professions will benefit 
immeasurably and the public will re- 
ceive the type of service which it 
should have and the good will evi- 
denced by their co-operative efforts 
will increase the stature of the mem- 
bers of both the professions in the 
eyes of the public. 


Preamble 


"In our present complex society, the 
average citizen conducting a busi- 
ness is confronted with a myriad of 


(Continued on page 536) 

























American Institute of Accountants’ members of Conference group (left to right): Percival F. Brundage, Maurice Austin, 


Mark E. Richardson, Maurice H. Stans and T. Dwight Williams; lawyer members (bottom, left to right): John D. Randall, 


Thomas J. Boodell, A. James Casner, Charles D. Hamel and Carl McFarland. 
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® The Bulwark of Freedom— 
An Independent Judiciary 


Thomas Jefferson, near the end of a long life during 
which he held almost every important position of power 
in his state and nation, epitomized in a self-prepared 
epitaph, a valuation of his own career. In this epitaph, 
which is as famous for its omissions as its inclusions, he 
said: “Here was buried Thomas Jefferson, author of the 
Declaration of Independence, of the statute of Virginia 
for religious freedom, and father of. the University of 
Virginia.” He thereby expressed his abiding conviction, 
often stated by him in other circumstances, that the 
essence of a life worth living is that man must be free— 
free from arbitrary government, and free to follow the 
march of his intellect, wherever it will lead him. 

The real bulwark of the freedom which Jefferson 
loved he singled out in the Declaration of Independ- 
ence when he indicted George III for making “judges 
dependent on his will, alone, for the tenure of their 
offices and the amount and payment of their salaries”, 
because freedom dies, and despotism flourishes, only 
where judges are subservient to the executive or legis- 
lative will. 


“Government by law and not by men” means simply 
that legal restraints on the legislative and executive de- 
partments of government will be enforced by independ- 
ent courts. It means that any affected citizen may test 
in the courts the usurpation of power by any govern- 
ment official before courts, whose independence is legal- 
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ly established and whose judges have such a love of lib- 
erty and such integrity of conscience that the supremacy 
of law over men, instead of transient favor or public 
acclaim, is forever their guiding star. Hitler said, in 
1942, “Judges who do not recognize the needs of the 
hour will be removed from office.” Mr. Vishinsky has re- 
peatedly pointed out that the Soviet courts are merely 
instruments of policy of the party in power. 

Peron’s new Argentine constitution provides for free- 
dom of the-press, but it also gives him control of the 
courts. Mere constitutional words of restraint on gov- 
ernments are meaningless without independent courts. 

Sir James Bryce said, in his American Common- 
wealth: ‘“The Fathers of the Constitution were extreme- 
ly anxious to secure the independence of their judiciary, 
regarding it as a bulwark both for the people and for 
the states against aggressions of either Congress or the 
President”. 

In the world struggle against despotism and the abuse 
of power, which is “forever old and yet forever new”, 
both elsewhere and at home, a look into judicial history 
such as that afforded by the article in this issue entitled, 
“The Emancipated Judiciary in America: Its Colonial 
and Constitutional History”, by R. Carter Pittman, 
reminds us that our independent judiciary grew out of 
rebellion against “king's judges”, and that maintenance 
of the independent position of our own judiciary is, in 
fact, the greatest concern of the American people. 
Mr. Pittman’s description of the revolutionary struggles 
for a judiciary free from domination by King or Parlia- 
ment, President or Congress, merits the attention of 
every lawyer and every judge. 


a Treaty Law Editorials—The ?ulitzer Prize 


It is an event of national significance to have this year’s 
Pulitzer Prize for the most distinguished editorial writ- 
ing go to William H. Fitzpatrick, Editor of New Or- 
leans States, New Orleans, Louisiana, for his editorials 
on treaty law. In them, he spelled out, in brilliant style 
for lay understanding, the dangers to the United States 
lurking in such multipartite treaties sponsored by the 
United Nations as the Genocide Convention and the 
proposed Covenant on Human Rights, which appear 
to many people to represent compromises of principles 
deemed fundamental in our own scheme of constitution- 
al government. . 

Individuals and committees in the American Bar Asso- 
ciation have for some years been following these United 
Nations treaty projects very closely and have alerted the 
legal profession and, so far as possible, the public to the 
dangers to our legal system of treaties in the social, 
political and economic fields, which under our Federal 
Constitution (quite uniquely among the nations of the 
world) become the “supreme law of the land”, overrid- 
ing all state and local laws out of harmony with such 
treaties. 

The press of the nation, through the day-to-day ex- 
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posure of the assaults, direct and indirect, by domestic 
and international governmental agencies, on the liber- 
ties of the people, is one of the principal guardians of 
free government. The cognizance taken by the Pulitzer 
Board of the signal service rendered to the American 
people by Mr. Fitzpatrick’s editorials, which have been 
widely reprinted, is a concrete evidence that the public 
press continues courageously to perform its great public 
trust. 

The fight for freedom never ends. Eternal vigilance is 
the price of liberty. Both newspapermen and lawyers, 
being by reason of their special qualifications and op- 
portunities, free without restraint to tell the truth as 
they see it, have a duty to tell the American people that 
such proposed treaties, no matter how well intentioned, 
may involve basic changes in our governmental system. 

A fully informed public is the ultimate answer to all 


Editorials 


attempts to diminish the rights protected by the 
Constitution. 


= The Nuremberg Trials 


The Journat has published a number of articles on the 
Nuremberg Trials of the principal Nazi defendants. 
Some time has now elapsed since the last publication 
and we are glad to give space to as authoritative and 
well considered a presentation as that contained in 
Judge Parker's article in this issue. As Alternate on the 
International Tribunal representing the United States, 
calling upon his vast experience and his brilliant talents, 
he has presented clearly and convincingly arguments 
to sustain the validity and the importance in interna- 
tional law of the Nazi trials and the judgment of the 
Tribunal. 


1951 Association West Point Award 
Goes to Cadet Eben N. Handy 





® This year’s American Bar Associ- 
ation award for excellence in the law 
course at the United States Military 
Academy was presented to Cadet 
Eben N. Handy, Jr., during the Mili- 
tary and Academic Awards Parade at 
West Point, New York, on June 3, 
1951. Representing the Association 
and making the presentation was 


he entered the Army, winning a 
commission as Second Lieutenant 
from OCS in January, 1946, and 
thereafter was assigned to the Army 
of Occupation in Germany. In early 
1947, Handy was assigned to the 
West Point Preparatory School at 
Stewart Air Force Base, New York, 
where he studied for his entrance 


in July, 1947, he surrendered his 
lieutenancy to become a plebe at 
the Academy, where his activities 
included participation in the French 
Club and as a Sunday School teacher. 
Finally on June 5, 1951, Cadet 
Handy again became Secord Lieu- 
tenant Handy with a commission 


in the Corps of Engineers, United 


Paul B. DeWitt, Executive Secre- examination to West Point. Then States Army. 


tary of The Association of the Bar of 
the City of New York. The award 
this year, as in the past two years, 
was a set of books; and, as before, 
the basis for determining the winner 
was the standing in the one year 
course in law at the Academy which 
is designed to acquaint the cadet 
with such basic legal precepts as 
will enable him to perform his duties 
as a military officer in fields touching 
on law, such as court-martial acti- 
vities, claims work and damage in- 
vestigations. Greatest emphasis is 
placed upon military law, with the 
new Uniform Code of Military Jus- 
tice receiving this year very careful 
attention. 

Cadet Handy is a native of Ken- 
tucky, having been born in Coving- 
ton May 22, 1926. His early educa- 
tion took place in the schools of 
Beulah Heights and Whitley City, 





both in Kentucky. In March, 1945, Paul B. DeWitt of New York City presenting West Point Award to Cadet Eben N. Handy 
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Unoermininc THE CONSTI- 
TUTION. A HISTORY OF LAW- 
LESS GOVERNMENT. By Thomas 
James Norton. New York: The Dev- 
in-Adair Company. 1950. $3.00. Pages 
351. 

When I read the title of Mr. 
Norton’s latest book I thought, 
“Isn’t it too bad that an author who 
achieved a classic, has become so 
violent?” 

“Lawless”, “constitutional illiter- 
acy”; expressions like these are fre- 
quent throughout the book. 

The author asserts that all the 
modern social legislation is uncon- 
stitutional; at least I don’t remem- 
ber any exception. 

Partial List of “Unconstitutional” 
Statutes: 

Packers and Stockyards Act, 258 U.S. 

495 (1922). Opinion by Taft, C.J. 

National Labor Relations Act, 301 

U.S. 1 (1937). Opinion by Hughes, 

Gt. 
ae Act of 1937, 323 U.S. 329 

(1945). Opinion by Roberts, J. 

Social Security Act, 301 U.S. 548 

(1937). Opinion by Cardozo, J. 

Fair Labor Standards Act, 312 US. 

100, (1941) Opinion by Stone, C.J. 

Didn’t Beveridge say that every 
one of John Marshall’s great cases 
could have been decided the other 
way? 

I enjoyed and got a great deal of 
help from Attorney Norton’s first 
book, The Constitution of the 
United States: Its Sources and Its 
Application. This was published in 
1922, revised in 1941. More than 
five hundred thousand copies were 
sold. 

It is plain that Mr. Norton real- 
ized he was swimming against the 
tide when he wrote his latest vol- 
ume and he may have found diffi- 
culty in getting a publisher. I have 
read that John T. Flynn “discov- 
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ered” Devin-Adair, who agreed to 
publish his book, The Roosevelt 
Myth, after older publishers turned 
it down. 

I would not want to discourage 
any lawyer from reading Undermin- 
ing the Constitution. Like its pred- 
ecessor, the present volume is a 
mine of valuable and authentic in- 
formation in the constitutional field. 

Mr. Norton says the protagonists 
of alien doctrines are about to run 
away with us because we have given 
over the schools, the platform, the 
press, and, to a considerable extent, 
the Government, to them, by de- 
fault; that we have not been stu- 
dents of our own system of govern- 
ment and prepared to defend it. 

I think he is right. The founders 
of our Government comprised the 
greatest group of students of polit- 
ical theory in the world’s history; 
and here we have let the ideological 
followers of a single alien writer 
throw smoke in our eyes and un- 
settle great numbers of people in all 
walks of life. 

Mr. Norton makes the same 
point that Judge Wilkin has made 
about labor problems. He says la- 
bor problems are justiciable and 
should be tried in the courts the 
same as other controversies between 
citizens or hetween citizen and Gov- 
ernment. 

Author Norton makes another 
point that I hold is tremendous— 
that the courts have been weak in 
permitting the legislative arm to 
shear them of judicial power; for 
example, the Norris-La Guardia Act. 

In 1947 Professor Corwin wrote 
that the Supreme Court had con- 
fused jurisdiction and _ judicial 
power, when the Court was consid- 
ering the validity of the Emergency 
Price Control Act. 


“Books for Lawyers” 


And I liked Mr. Norton's defense 
of the jury system. It is one of the 
best statements I have read: 
. . » for three or four decades advo- 
cates of the abolition of the trial jury 
have appeared in the schools and the 
Press insisting that the institution is 
“outmoded” and causes a “lag” in 
the administration of justice, to bor- 
row the words of those jargonists. 
But it is now clear that the jury 
never met the needs of social order 
better than it can meet them today. 
The jury is still “the country”, the 
field of last resort. In the old plead- 
ing of the common law the defendant 
answered “that he is not guilty as in 
manner and form it hath been com- 
plained against him: And of this he 
puts himself upon the country.” This 
right to put the decision to the coun- 
try, to the Ultimate Power, the people, 
must never be parted with. [Page 37.] 
I see I've almost talked myself 
into saying that lawyers should read 
this book. Norton is our Cato, He 
says the book “had to be written”. 
That is something. 
CLaupE McCoLLocn 


United States District Court 
Portland, Oregon 


Tue THEORY AND PRACTICE 
OF AMERICAN NATIONAL 
GOVERNMENT. Carl B. Swisher. 
New York: Houghton Mifflin Com- 
pany. 1951. $5.00. Pages xxvit, 949. 
This is an elaborate, comprehen- 
sive tome by an experienced profes- 
sor of political science at the Johns 
Hopkins University. To legal read- 
ers, the portions of the book deal- 
ing with the courts, lawyers and the 
law, especially Part Four, “The Ju- 
diciary”, pages 441-499, will indi- 
cate that he is not a lawyer by pro- 
fession. He served, however, as 
special assistant to the Attorney 
General of the United States from 
1935 to 1937 and later edited his 
former chief's selected papers. 
The volume consists of almost 
1,000 sheets of long primer ten point 
type on 914 inch pages, including 
938 of textual matter, divided into 
nine parts and thirty-nine chapters, 
all followed by reading references at 
the end; more than thirty excellent 
charts interspersed; also a preface, 
table of contents, copy in full of the 
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Constitution of the United States, 
and nineteen pages of fine print, 
double column index. This adopts 
the good plan of underscoring court 
decisions listed. But the charts would 
have been better indexed if they had 
been placed alphabetically under a 
heading “Charts”. 

A dilatory writer, assigned to con- 
tribute on “The Ark” to an encyclo- 
pedia, responded to the editor's call 
for copy, “See, Flood”. At the time 
for the “F” material, the laggard sent 
in “See, Noah”. Using that proce- 
dure and terminology, a Fabius 
Cunctator reviewer, pressed for ade- 
quate comment on the present for- 
midable book would temporize 
with, “See, Rain” or perhaps even 
with, “See, Yak” or, “See, Zebra”. 
The study reviewed is so extensive in 
scope that it leads to speculation 
whether one man, no matter how 
able, can, with complete success, put 
so much in The Ark. There are few 
Bacons who can “take all knowledge 
for their province”. 

The preface (v) begins: 

This book deals with the dynamics 
and the aliveness of American govern- 
ment as politics, law, and adminis- 
tration combine to give us govern- 
ment-in-action. 

and adds that the writer has 

tried to write a book of theory, or at 

any rate of theoretical inquiry, as well 

as a book of facts... . 
as a challenge for 


leaders of the oncoming generation, to 
speculate keenly about the nature of 
government and its rightful place in 
our society. 


The author adds [preface (v) ], that 
although a society and its govern- 
ment are never static, the photog- 
rapher or analyst must stand rela- 
tively still at some chosen point in 
order to present a clear picture or 
analysis; and for this book the period 
selected is the transition years be- 
tween 1947 and 1950. 

In the government portion of this 
magnum opus, Dr. Swisher has had 
the benefit of and gives credit by 
name or class to many admirable 
books of great predecessors, such as, 
for example only, Bryce, Beard, 
Munro, Holcombe, Brogan, Reed, 
Laski, Merriam, Macdonald, the 


Schlesingers. Likewise, in the legal 
sections, he has cited and commented 
on many landmark cases and has 
availed himself of the vast accumu- 
lation of legal writings over the years. 
The advantage of the present volume 
over predecessor treatises is that it is 


later. But, even so, it cannot be kept 


completely current in a fast moving 
world unless supplements are to be 
issued. For instance, the discussion in 
Part Three, “The Executive”, Chap- 
ter 17, “Administrative Manpower”, 
page 391, pages 408-410, of “Loyalty 
Board Procedures”, perforce cannot 
include either Bailey v. Richardson, 
341 U.S. 918, affirming, April 30, 
1951, by an equally divided court, 
Mr. Justice Clark not participating, 
182 F. (2d) 46, or International 
Workers Order v. McGrath, Attorney 
General, Joint Anti-Fascist Refugee 
Committee v. McGrath, Attorney 
General, National Council of Amer- 
ican-Soviet Friendship v. McGrath, 
Attorney General, decided at the 
same time, 341 U.S. 123; nor can 
there be discussion of the too recent 
for inclusion Executive Order 10241, 
April 28, 1951, amending Order No. 
9835 of March 21, 1947, 16 Federal 
Register, No. 84 (May 1, 1951), page 
3690, changing the standard pre- 
scribed from 


reasonable grounds exist for belief 
that the person is disloyal to the Gov- 
ernment of the United States 

to 
there is a reasonable doubt as to his 
loyalty to the Government... . 


An article to appear in July in 51 
Columbia Law Review, No. 5, “How 
Can We Reconcile the Need of Na- 
tional Security With the Traditional 
Requirements of Civil Liberties?”, 
will doubtless be an addition to the 
literature on the subject. So, too, 
under “Efficiency Ratings” (page 
401) in the classified service, a wel- 
come reference would have been to 
Public Law 873, 81st Congress, Ch. 
1123, 2d Session, H.R. 7824, Sep- 
tember 30, 1950, providing for “‘per- 
formance ratings” in place of the 
former “efficiency ratings”. 

The above are illustrative of per- 
haps unavoidable omissions in the 
text which show that it is not only 


lawyers who have to keep abreast of 
the very latest pronouncements if they 
are to give unimpugnable conclu- 
sions. Moreover, there are (1) other 
omissions, (2) slight errors (3) undue 
compressions, and (4) some opinions 
expressed with which the ordinary 
lawyer will not agree. 

As to (1), not included are refer- 
ences to proportional representation 
voting (see, State ex rel. Sherrill v. 
Brown, Secretary of State, 155 O, 
St. 607 (June, 1951); the Federal 
Rules of Criminal or Civil Procedure 
(page 193); (page 450) under “Judi- 
cial Law Making”, Erie Railroad v. 
Tompkins, 304 U.S. 64 (1938), over- 
ruling Swift v. Tyson, 16 Peters 1; 
that only certain titles of the U.S. 
Code are official (pages 183, 185, 
193), and that the Code is only prima 
facie law of the United States with 
the Statutes at Large being the actual 
laws (28 U.S.C. Sec. 54(a) ). The 
Judicial Conference of the United 
States (Title 28, Sec. $31) is referred 
to (page 473) but not the important 
Judicial Councils of the Circuits 
(id. Sec. 332) or Judicial Conferen- 
ces (id. Sec. 333) of the Circuits. 
Justice Cardozo, a member of the 
Supreme Court 1932-38, is not in- 
cluded in “the Holmes-Brandeis- 
Stone division” of the United States 
Supreme Court (pages 464, 490-1), 
and there is no reference to Justice 
Miller one of the greatest Supreme 
Court justices. The class of cases 
in which the United States is a de- 
fendant (page 474 b.) should have 
included specifically suits, some in 
the District Court and some in the 
Court of Claims, in contract or tort 
(Title 28, Sections 1346 and 1491, 
amending the Tucker Act). 

As to (2), the reference to “the 
Circuit Courts of Appeals” (pages 
471, 473, 448, 469) should be in each 
Circuit 

a Court of Appeals. . . .known as the 


United States Court of Appeals for 
the Circuit 


(Title 28, U.S.C. Sec. 43 (a), June 
25, 1948). 

“Some Circuits have three circuit 
judges and others have six” (page 
471) is incomplete because some cir- 
cuits have five, seven or nine judges 
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(Title 28, Sec. 44(a)). Moreover, 
“chief judge of the circuit” is the 
designation rather than “senior cir- 
cuit judge” (Title 28, Sec. 45 (a)). 

The author indicates, (page 465) 
that the United States Supreme 
Court uses, in its opinions, the two 
unofficial as well as the official vol- 
ume and page references. However, 
it does not. 

The reference (page 470 bottom) 
to counsel “filing” an exception as a 
basis for appeal “if the final verdict 
goes against his client’’ is not an 
accurate statement and is apparently 
made without knowledge of Rules 
46 and 51 of, respectively, the Rules 
of Civil and Criminal Procedure. 

“The . . . courts consisting of three 
district judges” (sic) (page 483 top) 
do not have the limited juris- 
diction ascribed to them by the auth- 
or in a sentence, and in such courts 
at least one must be a circuit judge 
(Title 28, Supp. III, Secs. 1253, 
2284 (1)). 

As to (3), the above sentence al- 
lotted to three-judge courts is also an 
example of undue squeezing to avoid 
an oversize volume. 

The brief sentence (pages 448 bot. 
-449), regarding appeals to the 
United States Supreme Court from 
the highest court of the state is an- 
other instance of sacrificing accuracy 
to terseness. If the judgment can be 
rested on an adequate and independ- 
ent nonfederal ground, the appeal 
will be dismissed, Hammerstein v. 
Superior Court of California, 340 
U.S. 622 (1951). Kut v. Albers Super 
Markets, appeal dismissed, 329 U.S. 
669, rehearing denied, id. 827. 

The discussion of “Zoning” (pages 
923-924) under “Federal Restrictions 
on Local Government” (page 922) 
is too summary and superficial; and 
the “References” following (page 
925) do not familiarize the reader 
with the excellent books and litera- 
ture on that special subject. The 
analysis of Washington ex rel. Seat- 
tle Title Trust Co. v. Roberge, 278 
U.S. 116 (1928) (note 21, page 923), 
as having invalidated the zoning ord- 
inance because of improper dele- 
gation of legislative authority “to the 
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whims of the surrounding neighbor- 
hood” is incomplete if State ex rel. 
Standard Oil Co. v. Combs, Director 
of Public Service, 129 O. St. 251, is 
the right interpretation of the deci- 
sion. For it asserts: 
The Roberge decision was based upon 
the conclusion that there was nothing 
to show that the building and its use 
would be objectionable in the com- 
munity or that its construction would 
conflict with the public interest. 


(See, Lavery, “Can the Cusack and 
Roberge Cases Be Reconciled”, 5 
U. of Chi. L. R. 197 (1931). ) 

Another instance of undue terse- 
ness is the paragraph on “Removal of 
Officers” (pages 352, bottom 353). 
The two cases cited in note 27, one in 
1926 invalidating, the other in 1935 
sustaining a presidential removal, 
should have been supplemented by 
Morgan v. TVA, 115 F. (2d) 990, 
(6 Cir. 1940), cert. den. 312 U.S. 
701 (1941), which seeks to reconcile 
the two cases and sustains removal of 
the TVA chairman on a ground 
different from any specified by the 
Congress as basis for removal. 

As to (4), the comment on the 
Hatch Acts, “to prevent pernicious 
political activities” (pages 405-7) 
not only. omits the most recent 
amendment of those Acts (U.S.C. 
Title 5, Sec. 118 i (b), August 25, 
1950) permitting a lesser punishment 
than dismissal for violation; but, 
to those familiar with “voluntary” 
campaign contributions and forced 
political work of civil service em- 
ployees on government pay, smells 
of the lamp and is naive in adopting 
the professional patronage _politi- 
cian’s blague against ‘‘political neu- 
tralization” and proscription of po- 
litical activity. For these acts ex- 
pressly vouchsafe to employees 

the right to vote as they may choose 


and to express their opinions on all 
political subjects. 


Especially in reading Part Four, 
“The Judiciary”, many lawyers will 
find themselves in rather constant 
disagreement with the author. Thus, 
under “Qualifications of Judges” 
(page 468) and the doubt expressed 
whether success in the practice indi- 
cates ability to perform well as a 
judge, there is no mention of the 





great English judges recruited from 
the barrister class whose distin- 
guished services, ability and wisdom 
are almost conclusive to dispel the 
doubt. Also, our exceptionally able, 
successful and high-minded lawyers, 
Hughes and Stone, who became 
Chief Justices, had no difficulty in 
recognizing the public as their client 
and in ridding themselves of any pre 
dispositions resulting from having 
served large corporation private 
clients. 

The author suggests (page 471) 
that because the power to issue in- 
junctions in labor controversies 


represents great conceatration of 
power. ... 

and 
may be influenced by deeply ingrained 
prejudices, “government by injunc- 
tion” is widely feared and much con- 
demned. 


What prejudices? Feared by whom? 
Preventing strikes against the Gov- 
ernment or restraining violence, in- 
timidation and irreparable damage 
do not deserve such unfavorable 
animadversions. 

For the strictures on “The Case 
Method” (page 488), including the 
disparaging statement that 

It brought the illusion that the stu- 


dent of law needed to know little out- 

side the published decisions, 
the author cites (page 489, note 7) a 
book by Judge Frank and substanti- 
ally uses his words. The weight of the 
evidence, however, is that this system 
retains its vitality and usefulness, 
and invigorated and supplemented 
to meet modern conditions, can with- 
stand the attacks on it even of so 
stimulating a thinker as that judge. 

The paragraph, “New Deal Su- 
preme Court Changes” (pages 491- 
2) is good for low blood pressure. It 
reads: 

By its own behavior in standing in 
the way of important aspects of the 
New Deal program, and by criticism 
from without, the Supreme Court 
was sufficiently discredited that Presi- 
dent Roosevelt thought it politically 
expedient to propose to Congress the 
enactment of a statute to “pack” the 
Court. . . . New justices appointed 
by Presidents Roosevelt and Truman 
have undertaken the task of bringing 
constitutional interpretation into har- 
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mony with the needs and sentiments 

of the times. 

If so, that is the only “harmony” 
visible. For, in dissenting opinions 
and sometimes in concurring, bitter 
personal antagonisms are evident 
and charges of sabotaging the Consti- 
tution or of retrogressive thinking 
are not unusual. As most recent in- 
stances, see Breard v. City of Alex- 
andria, June 4, 1951, U.S. Law Week 
4375, upholding the Green River 
type of ordinance, with the Chief 
Justice dissenting, and Justices Black 
and Douglas in a separate dissent- 
ing opinion stating, page 4383: 

Today a new majority adopts the po- 

sition of the former dissenters 
and * 

Today's decision marks a revitalization 

of the judicial views which prevailed 

before this Court embraced the philos- 
ophy that the First Amendment gives 

a preferred status to the liberties it 

protects. I adhere to that preferred 

position philosophy. [71 S. Ct. 920] 
See, also, Garner v. Board of Pub- 
lic Works of the City of Los Angeles, 
decided June 4, 1951, 19 U. S. Law 
Week 4351, with two of the Court, 
in separate opinions, concurring in 
part and dissenting in part, two 
judges dissenting and one of these 
writing an additional dissenting 
opinion. 71 S. Ct. 909. 

Dr. Swisher feels (page 492 bot- 
tom): 

Some of the difficulties in getting 
agreement among the current mem- 
bers of the Supreme Court are diffi- 
culties of personality. Such difficul- 
ties can never be completely avoided. 

and that (page 494): 

Each of the present members was in 

some sense a national leader before his 

appointment to the Court. He has a 

sense of obligation to continue his 

leadership, but he lacks a line of argu- 
ment sufficiently persuasive to con- 
vince his colleagues. 
The reviewer wishes to be considered 
as having filed a motion to make 
more definite and certain. 

Finally, the reviewer calls atten- 
tion to a slight error that should 
have been noted under (1), supra, 
in the sentence (page 3): 

Long after his birth certificate is 

filed, if the subject lives out his three 

score years and ten, another physician 
issues...another certificate, this one 
testifying to his death and its causes. 





Perhaps undue exacerbation result- 
ing from this statement that the re- 
viewer is no longer alive, has led 
him to unwarranted depreciatory 
comment. Actually, this is a fine 
book, representing a tremendous 
amount of careful investigation, full 
of interesting facts and philosophies 
and, for those interested in law and 
government in our country, worth 
reachable position in their libraries. 
MuRRAY SEASONGOOD 
Cincinnati, Ohio 


America’s SECOND CRU- 
SADE. By William Henry Chamber- 
lin. Chicago: Henry Regnery Com- 
pany. 1950. $3.75. Pages viii, 372. 


Desien FOR WAR: A STUDY 
OF SECRET POWER POLITICS 
1937-1941. By Frederic R. Sanborn. 
New York: Devin-Adair Company. 
1951. $5.00. Pages xt, 607. 

After World War I there arose an 
important historical movement that 
has come to be known as Revision- 
ism. It was an effort to ascertain and 
expound the actual facts relative to 
responsibility for the European war 
which broke out in 1914 and for the 
entry of the United States in 1917. 
It had to face the wartime dogmas of 
the sole and unique guilt of Ger- 
many and Austria for the European 
war and the complete innocence of 
the United States, which was held to 
have been brought into the conflict 
exclusively by German aggression, 
notably the resumption of the sub- 
marine warfare. 

By 1930, the Revisionists had 
greatly modified these dogmas. It 
was shown that for the crisis of 1914 
responsibility was divided, with Rus- 
sia and France having more than 
Germany and Austria, and that our 
entry was powerfully affected by 
financial pressure in favor of Britain 
and France and by gross violations 
of neutrality and international law 
in the procedure of our State Depart- 
ment after the resignation of Secre- 
tary Bryan. 

The most effective revisionist writ- 
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ings were the work of historians in 
Allied countries, among the leaders 
being George Peabody Gooch, Ray- 
mond Beazley and Lowes Dickinson 
in England, Pierre Renouvin and 
Alfred Fabre-Luce in France, Judge 
John S. Ewart in Canada, and Sid- 
ney B. Fay, William L. Langer, M. 
H. Cochran, and Charles C. Tansill 
in the United States. There were 
some variations in detail in the con- 
clusions of these writers, but they all 
thoroughly blasted the mythology of 
wartime. 

A new movement of Revisionism 
is now under way in the United 
States, and several remarkable books 
have appeared which challenge the 
official propaganda that governed our 
views on war responsibility in the 
years following Pearl Harbor. The 
earliest to be published were George 
Morgenstern’s Pearl Harbor: The 
Story of the Secret War; and Charles 
Austin Beard’s American Foreign 
Policy in the Making, and President 
Roosevelt and the Coming of the 
War, 1941. More recently there have 
appeared the two books under review 
by Mr. Chamberlin and Mr. San- 
born. 

Revisionism following 1918 had 
rough sledding at the outset in the 
face of an hostile public opinion and 
historical craft, though it ultimately 
triumphed handsomely over illusion 
and mendacity. But Revisionism to- 
day faces almost insuperable obsta- 
cles. Scholars, no matter how dis- 
tinguished, are, if they are suspected 
of revisionist inclination, denied ac- 
cess to official sources and public doc- 
uments which are freely opened to 
“court historians” and apologists 
for the foreign policy of President 
Roosevelt. Pressure is put on pub- 
lishers of books and periodicals to 
induce them not to print revisionist 
materials. Only three publishers have 
dared to defy these blackout forces: 
the Yale University Press, Henry 
Regnery, and Devin-Adair. The Yale 
Press published Professor Beard’s 
two books. If such materials are pub- 
lished, they are ignored by most 
journals, periodicals or newspapers 
and are not reviewed at all. If re- 
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visionist books are reviewed, they are 
almost invariably smeared in hostile 
and contemptuous manner, no mat- 
ter what their merits, rather than 
being fairly examined and countered 
by factual argument. Unless these 
obstacles to truth are overcome, it 
will be many generations before the 
public can be as soundly informed 
about 1939 and 1941 as it was by 
1930 with regard to 1914 and 1917. 

Mr. Chamberlin’s book is the most 
comprehensive of all the revisionist 
volumes which have appeared thus 
far, It not only deals with our entry 
into World War II but also treats 
of the causes of this war, the course 
of the conflict, the diplomatic devel- 
opments during wartime and the dis- 
astrous results of the war with respect 
to world peace, freedom and securi- 
ty. Indeed, the book also provides an 
excellent review of our first crusade 
in 1917-1918, and shows how signally 
we failed to realize any of the main 
hopes expressed in the propaganda of 
the time. But the lessons which we 
might have learned from the debacle 
of our aims did not prevent us from 
entering a second crusade. It now 
appears likely that the far more dis- 
astrous consequences of the second 
crusade will not suffice to restrain 
us from risking a third, which may 
well destroy what remains of orderly 
and solvent civilization. 

Professor Thomas A. Bailey, one 
of a number of apologists for the 
Roosevelt foreign policy, now fol- 
lowing the common line of defense 
that while Roosevelt did lie to the 
people, he did it for a noble cause, 
bluntly says: 

Franklin Roosevelt repeatedly de- 

ceived the American people during the 

period before Pearl Harbor. . . . If he 
was going to induce the people to 
move at all, he would have to trick 
them into acting for their best inter- 
ests. He was like a physician who must 
tell the patient lies for the patient's 
good, Congresswoman Clare Boothe 

Luce missed the point entirely when 

she violently charged in the campaign 

of 1944 that Roosevelt “lied us into a 

war because he did not have the po- 

litical courage to lead us into it.” The 
latter course would have been fool- 
hardy rather than courageous. The 
country was overwhelmingly non-in- 
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terventionist to the very day of Pearl 
Harbor and an overt attempt to lead 
the people into war would have re- 
sulted in certain failure and almost 
certain ousting of Roosevelt in 1940, 
with a consequent defeat for his ulti- 
mate aims. (Thomas A. Bailey, The 
Man in the Street (1948) , pages 11-12). 
Mr. Chamberlin describes in calm 
and measured fashion how Mr. Roo- 
sevelt led us into war by the series of 
deceptions which culminated by in- 
ducing the Japanese to make their 
“surprise” attack on Pearl Harbor. 
The formula, as revealed by Secre- 
tary Stimson’s Diary, was to ma- 
neuver the Japanese into “firing the 
first shot’. It worked out with com- 
plete success, though Mr. Roosevelt 
and top officials in the Army and Na- 
vy knew many hours in advance that 
the Japanese blow was about to fall 
and had agreed nearly a year before 
that, if Japan ever made a surprise 
attack, it would, in all probability, 
be made at Pearl Harbor. 


Even more striking, perhaps, is the 
manner in which Mr. Chamberlin 
reveals the deception of Mr. Roose- 
velt by Stalin, aided by Harry Hop- 
kins, which ended in the domination 
of the Old World by Soviet Russia. 
Casablanca assured the destruction 
of Germany. Teheran kept Allied 
armies out of Central and Southern 
Europe, thus making possible Rus- 
sian control -here after the war. Yalta 
put Russia in control of much of the 
Far East and strengthened her do- 
minion over Eastern Germany and 
the Baltic area. All these Russian 
gains were confirmed at Potsdam. 
Chamberlin’s treatment of Yalta is 
masterly and should be read in con- 
nection with Mr. Acheson’s recent 
testimony on that subject before the 
Senatorial Committee. 


The concluding portion of Mr. 
Chamberlin’s trenchant book is de- 
voted to a demonstration of the com- 
plete bankruptcy of the Roosevelt 
foreign policy. Only one of the prom- 
ised results was achieved: the total 
destruction of Nazi and Japanese 
power, But, in so doing, we raised 
to a position of dominance a greater 
power than Germany and Japan 
combined. Even the most fiercely 






antirevisionist of our diplomatic 
historians, Samuel Flagg Bemis, has 
admitted that: “Stalin has stepped 
into everything that Hitler and Ja- 
pan started out to get, and more. So- 
viet Russia has rolled up an agglom- 
eration of power greater than ever 
menaced the United States, even in 
1941.” 


Mr. Sanborn’s book is the work of 
a lawyer who is a specialist in inter- 
national law and diplomatic history. 
It is a different project from that of 
Mr. Chamberlin, for Mr. Sanborn’s 
volume is devoted almost entirely 
to the period from 1937 to 1941, thus 
covering much the same data as 
Beard’s second volume, with the con- 
clusions of which Mr. Sanborn would 
appear to be in general agreement. 


It is Mr. Sanborn’s thesis that 
Mr. Roosevelt turned to war to save 
his political régime and perpetuate 
his tenure of office after the conserva- 
tives had fought his New Deal do- 
mestic program to a standstill in 
1937 and 1938. It would appear to 
the reviewer that he has proved his 
point here. The book is based almost 
exclusively on pro-Roosevelt sources, 
when not quoting purely official doc- 
uments. The only anti-Roosevelt 
source cited is John T. Flynn, and 
that solely in connection with the 
background of the Chicago Bridge 
Speech of October, 1937. And Mr. 
Flynn’s statements about this have 
recently been amply confirmed by 
Sumner Welles. The tone of Mr. San- 
born’s book is extremely moderate, 
restrained and courteous. 


With the greater space at his com- 
mand Sanborn describes much more 
in detail than does Chamberlin Mr. 
Roosevelt’s deception of the Ameri- 
can people, the adamant rejection 
of all serious Japanese overtures for 
a peaceful settlement of the Far 
Eastern problem and the tragic hoax 
of any serious element of surprise 
in the Japanese attack on Pearl Har- 
bor. If there was any surprise what- 
ever it was only in the geographical 
locale of the attack and there was no 
excuse for being surprised even over 
that. Washington officials had ample 
basis three days before Pearl Harbor 
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to have warned Admiral Kimmel 
and General Short, but nothing was 
done to put them on the alert with 
respect to the impending Japanese 
attack. Indeed, nothing was done in 
the approximately fifteen hours be- 
fore the attack when the Washington 
officials knew the precise moment at 
which the attack would in all proba- 
bility take place. 

The only point over which the re- 
viewer would have any quarrel with 
Mr. Sanborn is his portrayal of Mr. 
Roosevelt as an isolationist before 
1937. There is some ground for this, 
notably his Chautauqua speech of 
1936, in which he even criticized 





President Wilson for leading us into 
World War I. But there now seems 
to be convincing evidence that Mr. 
Roosevelt toyed with the idea of war 
from the moment of his inaugura- 
tion; indeed, from the time Mr. Stim- 
son visited him at Hyde Park in 
January, 1933. He was dissuaded 
by opposition in Congress and the 
Cabinet and reluctantly adapted 
himself to the pacific and unmilitary 
temper of the country at the time. 
He contented himself by a naval pro- 
gram which he carried on mainly 
without knowledge of the American 
people and, it may be said, apparent- 
ly without the knowledge of Mr. San- 
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Go to Traffic Court as a Visitor—Not as a Violator 


=" The Committee on Courts of 
Limited Jurisdiction of the Junior 
Bar Conference is actively engaged 
this month in a special effort to 
improve the functioning of traffic 
courts as a first step toward increas- 
ing an understanding of and a re- 
spect for the American judicial 
system and form of government. The 
program, conducted in conjunc- 
tion with the Sections of Judicial 
Administration and Criminal Law 
of the American Bar Association, 
has the co-operation of the National 
Committee for Traffic Safety and 
the National Safety Council. 

The test program is being con- 
ducted in 187 cities having a popu- 
lation of 10,000 or over in the States 
of Illinois, Indiana and Ohio, and 
is focused upon one objective, the 
improvement of traffic courts. 

Unfortunately the best regulated 
courts in our nation, where the judi- 
cial process is to be seen at its im- 
pressive best, are those courts of 
last resort with which only a few 
of our citizens ever come into ton- 
tact. Five million traffic violations 
were processed through our courts 


in 1950. It is in the traffic courts 
that the majority of our citizens 
see and hear American justice in 
action, and where they have the op- 
portunity to evaluate our system of 
government as it manifests itself 
in that branch of our tripartite 
system. 

An independent judiciary impar- 
tially dispensing justice is the foun- 
dation stone of all democracy, and 
the mainstay of this country’s con- 
stitutional form of government. It 
protects the inherent and inalien- 
able rights of man. It protects soci- 
ety by providing an equitable sys- 
tem for the solution of conflict be- 
tween segments of that society. The 
equity and dignity with which 
judges perform their duties are of 
the utmost importance—they affect 
the attitude of the public toward 
the courts, the legal profession, and, 
indeed, toward our form of govern- 
ment. Respect for the orderly proc- 
esses of law is one of the greatest 
bulwarks against ideologies which 
make the administration of law an 
instrument of oppression, which 
deny the dignity of the individual 
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born, whose book would have been 
strengthened by a reading of George 
T. Davis’ A Navy Second to None. 

It may be many years before the 
American public will become aware 
of the facts connected with our entry 
into World War II. If so, this will 
not be due to the absence of abun- 
dant factual information. Indeed, 
Admiral H. E, Yarnell, once com- 
mander in chief of our Pacific fleet, 
vouched for the accuracy of the main 
contentions of Mr. Morgenstern’s 
book which was published back in 
1947. 

HARRY ELMER BARNES 

Cooperstown, New York 


and refuse to him protection against 
the power of the State. 

The modern traffic court must be 
vtaffed by legally trained and com- 
petent judges and prosecutors who 
understand traffic problems. The 
physical appearance of the court- 
room and the facilities provided, 
must meet, as a minimum standard, 
the expectations of the average citi- 
zen of what such a courtroom should 
look like. The judicial forum must 
be simple, yet dignified and impres- 
sive. There are many ways in which 
our courts can achieve these objec- 
tives. It is the purpose of the cur- 
rent test campaign to point out the 
areas wherein the operation of our 
courts can be improved. 

Related to these problems con- 
cerning the improvement of our 
courts and procedures, is the revi- 
sion of laws pertaining to use of 
vehicles and highways, and the regu- 
lation of operators. These must be 
modernized from their present re- 
flection of antiquated, inapplicable 
rules of the road. 

The legal profession cannot af- 
ford smugly to disregard the prob- 
lems of our traffic courts. If we are 
to command for our system of 
government that respect which is 
inherent in its survival, the evils 
of that system must be remedied. 
In this program the Junior Bar 
Conference typifies the part it plays 
in democracy in action. 
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® In accordance with the action of 
the Board of Governors at its May 
meeting, I have appointed two im- 
portant committees. The committees 
are as follows: 
Special Committee To Investigate 
and Report as to the Constitution- 
ality and Advisability of Televising 
and Broadcasting Judicial Proceed- 
ings and Proceedings Before Con- 
gress and Congressional Commit- 
tees— 
John W. Davis, Chairman, New 
York, New York. 
Bruce Bromley, New York, New 
York 


John A. Danaher, Hartford, 
Connecticut 

Joseph P. Daniels, Indianapolis, 
Indiana 


Joseph W. Henderson, Philadel- 
phia, Pennsylvania 
Monte M. Lemann, New Or- 
leans, Louisiana 
William A. Schnader, Philadel- 
phia, Pennsylvania. 
Special Committee To Cooperate 
with the Director of Defense Mo- 
bilization in Current Emergen- 
clies— 
Jo. V. Morgan, 
Washington, D. C. 
Frederick A. Ballard, Washing- 
ton, D. C. 
Joseph D. 
Pennsylvania 
George Maurice Morris, Wash- 
ington, D. C. 
Ben Paul Noble, Washington, 
D. C. 
Hugh H. Obear, Washington, 
D. C. 
Charles E. Pledger, Jr., Wash- 
ington, D. C. 


Chairman, 


Calhoun, Media, 
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I accepted an invitation from the 
Bar of Mexico to visit its meeting at 
Mexico City from June 3 to June 6. 
I found Mexico City to be most in- 
teresting. Its history, of course, is 
very old. The ancient temples and 
other remains left by the Indians are 
different from anything found in our 
country and of great interest. In size 
and structure they are difficult to 
explain and are much more impres- 
sive than I anticipated. The ancient 
buildings, particularly the churches, 
erected by the Spanish in Colonial 
days, are still in excellent condi- 
tion and would keep one occupied 
through many interesting days. At 
the same time, we find a very mod- 
ern and progressive city of almost 
three million people. The members 
of the Bar are most hospitable. It 
is a delight to an American to see 
the cordiality demonstrated toward 
our country and to realize that in 
the last few years the understanding 
between United States and Mexico 
has developed into a real friendship. 
To those who have never been to 
Mexico it is difficult to appreciate the 
courtesy and hospitality of its peo- 
ple. It was a memorable trip and one 
that I shall look back on with real 
pleasure. 

After returning from Mexico I 
spent a part of two days in Chicago 
at Headquarters Office and then at- 
tended the annual meeting of the 
Illinois State Bar Association in Mo- 
line-Rock Island, June 13-15. As 
would be expected, the Illinois law- 
yers had a most stimulating and suc- 
cessful meeting. 

I then attended the meeting of 
the Utah State Bar at Salt Lake 





City, June 15 through 17, and a meet- 
ing of the Hennepin County (Min- 
neapolis) Bar Association on June 19. 
Following that I went to Elkhart 
Lake, Wisconsin, where I attended 
the meeting of the Wisconsin Bar 
Association, June 20 to 22. I visited 
the Montana Bar Association, June 
28-30, held in Butte, and the Idaho 
State Bar, July 1-3, at Sun Valley. 

While in Minneapolis, I became 
more familiar with the outstanding 
public relations program of the Min- 
nesota State Bar Association, which 
was launched three years ago with 
a voluntary fund drive which netted 
more than $42,000 among the 2400 
lawyer members of the state. At the 
close of the second year, the mem- 
bership amended its by-laws in order 
to increase its dues to keep the pro- 
gram going. More than a million 
public service pamphlets, the leading 
feature of the program, have been 
distributed. These are written in 
laymen’s language and cover such 
subjects as wills, joint tenancy, title 
examinations, husband-wife pointers, 
what to do in case of an automobile 
accident, etc. One pamphlet is in the 
form of a quiz, with questions and 
answers on general subjects of inter- 
est to laymen. While the pamphlet 
program is only a part of the work 
of Minnesota’s public relations com- 
mittee, it is probably the most prac- 
tical and the part with which the 
general public is most familiar. 

While at the Wisconsin Bar Asso- 
ciation meeting, I learned of the suc- 
cessful legislative program sponsored 
by the Association. Through the pas- 
sage of Bill 237 S, the Association 
secured the enactment of a sound 
judicial retirement system for circuit 
and supreme court judges. These 
judges will be brought under Social 
Security, through a state-federal com- 
pact, as will many county judges, and 
this together with the retirement plan 
will make an adequate pension. A 
Judicial Council was created through 
the* passage of Bill 238 S. 

All in all, I found June an inter- 
esting and busy month. 
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Review of Recent Supreme Court Decisions 


ALIENS 


Application for Exemption from 
Military Service by Resident Alien 
Held No Bar to Citizenship Since, 
Under Circumstances of Case, Alien 
Did Not Waive Right to Citizenship 


=" Moser v. United States 341 US. 
41, 95 L. ed. Adv. Ops. 457, 71 S. Ct. 
553, 19 U.S. Law Week 4193. (No. 
301, decided April 9, 1951.) 
Petitioner was a native of Switzer- 
land who was admitted to United 
States citizenship by a District Court 
in 1949. The Court of Appeals re- 
versed, holding that he was barred 
from citizenship under Section 3 (a) 
of the Selective Training and Service 
Act of 1940, because he had claimed 
exemption from military service as 
a neutral alien during World War 
II. Petitioner had registered under 
Selective Service in 1940. When clas- 
sified I-A he applied to the Swiss Le- 
gation, which requested the Depart- 
ment of State to grant him an “un- 
conditional release” from liability 
for service “in conformity with” Arti- 
cle II of the Treaty of 1850 between 
the United States and Switzerland 
(“The citizens of one of the two 
countries, residing or established in 
the other, shall be free from personal 
military service . . .”). The Swiss 
Legation wrote petitioner informing 
him of its action, and enclosing cop- 
ies of DSS Form 301, revised, “Appli- 
cation by Alien for Relief from Mil- 
itary Service”, for him to prepare “in 
order to complete the exemption 
procedure”. That letter contained 
the sentence “Please note that, 
through filing of DSS form 301, re- 
vised, you will not waive your right 
to apply for American citizenship 
papers.” The revised Form 301 
omitted the sentence appearing in 
Form 301, “I understand that the 
making of this application . . . will 
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debar me from becoming a citizen 
of the United States” and was the 
result of an agreement of the State 
Department, in conjuction with Se- 
lective Service Headquarters and the 
Swiss Legation, following a protest 
by the latter that Section 3 of the 
Selective Training and Service Act 
violated the Treaty of 1850. The 
Court of Appeals accepted the Dis- 
trict Court's finding that petitioner 
would not have signed the applica- 
tion for exemption had he known 
that it would bar him from citizen- 
ship. 

The opinion of the Supreme Court 
reversing cancellation of citizenship 
was delivered by Mr. Justice 
MInTON. He said that, while Con- 
gress might modify the Treaty 
by a subsequent act, there was noth- 
ing inconsistent between the limita- 
tion upon citizenship in the Act and 
the subject matter of the Treaty, 
since the Treaty contained no pro- 
vision respecting citizenship. “Thus, 
as a matter of law”, he said, “the 
statute imposed a valid condition on 
the claim of a neutral alien for ex- 
emption; petitioner had a choice of 
exemption and no citizenship, or no 
exemption and citizenship.” 

The Supreme Court reversed the 
Court of Appeals, however, Mr. Jus- 
tice MINTON saying that petitioner 
had been led to believe that his ap- 
plication for exemption would not 
result in loss of citizenship. “If he 
had known otherwise he would not 
have claimed exemption.” He says 
that there is no need to evaluate the 
circumstances on the basis of any 
estoppel of the Government or the 
power of the Swiss Legation to bind 
the United States by its advice to 
petitioner. “Petitioner did not know- 
ingly and intentionally waive his 
rights to citizenship. . . . Consider- 
ing all the circumstances of the case, 
we think that to bar petitioner, noth- 


ing less than an intelligent waiver 
is required by elementary fairness.” 

Mr. Justice Douctas concurred 
in the result. 

It was noted that Mr. Justice 
Back and Mr.-Justice FRANKFURTER 
agreed with the Court’s decision and 
opinion that petitioner had not 
waived his rights of citizenship and 
that they believed that questions re- 
lating to the scope of the Treaty of 
1850 and the bearing of the Selective 
Service Act of 1940 therefore were 
not reached and should not have 
been considered. 

The case was argued by Jack Was- 
serman for petitioner and by Stanley 
M. Silverberg for respondent. 


ARMY AND NAVY 
Medical Records of Veterans Ad- 
ministration Held To Be Part of Of- 
ficer’s “Service Records” for Purpose 
of Review of Disability Discharge by 
Disability Review Board 
® Robertson v. Chambers, 341 U.S. 
37, 95 L. ed. Adv. Ops. 461, 71 S. Ct. 
547, 19 U.S. Law Week 4199. (No. 
295, decided April 9, 1951). 

Chambers was a former captain in 
the Army who was honorably dis- 
charged for physical disability with- 
out retirement pay as a result of a 
decision by an Army Retiring Board. 
The Army Disability Review Board 
held that he was not entitled to re: 
tirement pay. With a view to rehear- 
ing, he applied to the Review Board 
to remove from the record certain 
Veterans Administration medical re- 
ports concerning his disability but 
the Board refused. This was a man- 
damus proceeding in which Cham- 
bers sought to compel the Pres- 
ident of the Board to exclude those 
reports from the record. The District 
Court dismissed the complaint but 
the Court of Appeals reversed. The 
case turned on the meaning of the 
words, “all available service records” 
in Section 302 (a) of the Servicemen’s 
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Readjustment Act of 1944, 58 Stat. 
287, 59 Stat. 623, 38 U.S.C. §693 
(i)(a), which describes the scope of 
review by the Review Board as fol- 
lows: “Such review shall be based up- 
on all available service records relat- 
ing to the officer requesting such re- 
view, and such other evidence as may 
be presented by such officer.” 

Mr. Justice Douc.as delivered the 
unanimous opinion of the Supreme 
Court reversing. He said that the Re- 
tirement Board’s powers have been 
given wide scope so that the ‘“‘nature 
and cause of disability may be ascer- 
tained”. Its hearings are not contests, 
he said; they are inquiries concern- 
ing disability whose purpose is to get 
at the truth of the matter. The medi- 
cal history following retirement will 
often be of great importance to the 
Review Board, he declared. He said 
that “it would be more in harmony 
with the nature of the procedure, the 
purpose of the inquiry, and the pow- 
ers granted the Review Board to 
construe ‘service records’ broadly 
enough to include these medical re- 
ports. The reports in issue here were 
official government reports trans- 
mitted to the Army”, and became 
therefore a part of the “service rec- 
ords” of the officer, he concludes. 

The case was argued by Oscar H. 
Davis for petitioner and by H. Rus- 
sell Bishop for respondent. 


CONSTITUTIONAL LAW 


Conviction of Negroes of Crime’ of 
Rape Reversed on Showing That 
Members of Negro Race Were Ex- 
cluded from Jury 

® Shepherd v. Florida, 341 U.S. 50, 
95 L. ed. Adv. Ops. 487, 71 S. Ct. 
549, 19 U.S. Law Week 4207. (No. 
420, decided April 9, 1951.) 

Two Negroes were convicted of 
the crime of rape in a Circuit Court 
in Florida. The Florida Supreme 
Court affirmed. The Supreme Court 
reversed per curiam without opinion, 
citing Cassell v. Texas, 339 U.S. 
282 (see 36 A.B.A.J. 670; August, 
1950), a case involving exclusion of 
Negroes from the jury. 

Mr. Justice JACKSON, joined by Mr. 
Justice FRANKFURTER, wrote an opin- 
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ion concurring in the result. He re- 
views the facts of the case, noting 
that the local press published a 
story to the effect that the defend- 
ants had confessed, though no confes- 
sion was offered at the trial; that the 
case had aroused great excitement 
in the community, necessitating call 
of the National Guard to keep order; 
that homes of Negroes were burned 
and that Negroes had fled from the 
area. Motions to defer trial until 
public passion had died down and 
for a change of venue were denied. 
In view of this, Mr. Justice JACKSON 
says that “this trial took place under 
conditions and was accompanied by 
events which would deny defendants 
a fair trial before any kind of jury”. 
To reverse on the sole ground that 
the method of jury selection discrim- 
inated against the Negro race “is 
to stress the trivial and ignore the 
important”, he declared. “The case 
presents one of the best examples of 
one of the worst menaces to Ameri- 
can justice’, he concluded. “It is 
on that ground that I would re- 
verse.” 

The case was argued by Franklin 
H. Williams and Robert L. Carter 
for petitioners and by Reeves Bowen 
for the State of Florida. 


REMOVAL OF CAUSES 
Where Action Was Brought for Fire 
Loss in Federal Court by Texas Resi- 
dent Against Two Foreign State In- 
surance Companies and Their Texas- 
Resident Agent and Liability Lay 
Among Three But It Was Uncertain 
Which One Was Responsible, There 
Was “No Separate and Independent 
Claim or Cause of Action Which 
Would Be Removable If Sued Upon 
Alone” and It Was Error To Remove 
Cause—Defendant Insurance Com- 
pany Which Obtained Removal Not 
Estopped To Move To Vacate Judg- 
ment 


=" American Fire and Casualty Com- 
pany v. Finn, 341 U. S. 6, 95 L. ed. 
Adv. Ops. 473, 771 S. Ct. 534, 19 U. S. 
Law Week 4201. (No. 252, decided 
April 9, 1951.) 


Finn, a resident of Texas, brought 


suit in a Texas court against the 
American Fire and Casualty Com- 
pany, The Indiana Lumbermens 
Mutual Insurance Company and an 
individual, Reiss, local agent for 
both corporations, for a fire loss on 
Texas property suffered by Finn. 
The companies were incorporated 
in Florida and Indiana, respectively; 
Reiss was a resident of Texas. The 
companies obtained removal to a 
federal district court, which entered 
judgment against American Fire and 
in favor of the other two defendants. 
The District Court denied a motion 
by American Fire to vacate the judg- 
ment and remand to the state court. 
The Court of Appeals affirmed. The 
issues before the Supreme Court 
were whether the removal of the 
cause from the state court to the fed- 
eral court was proper under 28 
U.S.C. § 1441 and, if not, whether 
the party who obtained it was en- 
titled to have the federal court judg- 
ment vacated, 

In an opinion by Mr. Justice REED, 
the Supreme Court held that the re- 
moval was improper and that the 
judgment should be reversed. In 
the 1948 revision of the laws relat- 
ing to judicial procedure, 28 U.S.C. 
§ 1441(c) superseded 28 U.S.C. (1940 
ed.) § 71. The new provision reads: 
“(c) Whenever a separate and inde- 
pendent claim or cause of action, 
which would be removable if sued 
upon alone, is joined with one 
or more otherwise nonremovable 
claims or causes of action, the entire 
case may be removed and the dis- 
trict court may determine all issues 
therein, or, in its discretion, may 
remand all matters not otherwise 
within its original jurisdiction.” 

The answer to the first question 
turns on whether there was a cause of 
action between the two companies 
and Finn that was “separate and in- 
dependent” from the cause of action 
between Reiss and Finn, both of 
whom were Texas residents, Mr. 
Justice REED says, explaining that, 
prior to 1948, removal was allowed 
of an entire suit when it contained a 
“controversy” that was wholly be- 
tween citizens of different states and 
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fully determinable between them. 
He says that the grounds for removal 
were narrowed in 1948 when Section 
1441(c) superseded the old Section 
71. “A separable controversy is no 
longer an adequate ground for re- 
moval unless it also constitutes a sep- 
arate and independent claim or 
cause of action” between the parties 
as to Whom there is diversity of citi- 
zenship, he said. There .is no such 
independent claim here, he deter- 
mines, for the complaint alleged a 
single wrong—failure to pay compen- 
sation for the loss of property by fire 
—for which a single relief was sought. 
Liability lay among three parties 
but it was uncertain which one was 
responsible, he said. 

As for the argument that American 
Fire, having sought removal, is es- 
topped from protesting that there 
was no right to removal, Mr. Justice 
REED says that doctrine applies only 
in those cases in which the federal 
court would have had cognizance of 
the case if the litigation had been ini- 
tiated in the federal court on the is- 
sues and between the parties that 
comprised the case at the time of 
trial or judgment. Estoppel could 
not endow the federal court with a 
jurisdiction it could not possess, he 
observed. Here, the District Court 
could not have had original jurisdic- 
tion because of the presence on each 
side of a citizen of Texas, both of 
whom remained parties at the time 
of the judgment which adjudicated 
the merits of the litigation against 
the Texas defendant rather than dis- 
missing him. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which Mr. Justice 
BLack and Mr. Justice MINTON 
joined. He thought that the peti- 
tioner, having asked for and ob- 
tained the removal of the case to the 
federal district court, and having 
lost the case in that court, was then 
estopped from having it remanded 
to the state court. He said that the 
question was not one of jurisdiction 
and that any failure to meet the re- 
quirements of Section 1441(c) rose 
no higher than an irregularity as far 
as petitioner was concerned, assert- 
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ing that the Texas defendant had 
been dismissed from the case and 
that the only judgment before the 
Court was one which satisfied the 
requirements of original jurisdicton. 

The case was argued by David 
Bland for American Fire and by 
Bailey P. Loftin for Finn. 


STATES 


Decision of State Supreme Court, 
Holding Invalid Act of Legislature 
Ratifying Interstate Compact on 
Grounds That Compact Violated 
State Constitution, Reversed 

= West Virginia v. Sims, 341 U.S. 22, 
95 L. ed. Adv. Ops. 464, 71 S. Ct. 
557, 19 U.S. Law Week 4195. (No. 
147, decided April 9, 1951.) 

In 1939, the West Virginia legis- 
lature ratified and approved an in- 
terstate compact pledging that state 
to co-operate with Illinois, Indiana, 
Kentucky, New York, Ohio, Penn- 
sylvania and Virginia in maintain- 
ing waters in the Ohio River basin 
in a sanitary condition. Congress 
gave its consent to the compact in 
1940 and, upon its adoption by all 
the signatory states, it was formally 
executed by the Governor of West 
Virginia in 1948. The compact 
bound the signatory states to provide 
for control of sewage discharged into 
boundary streams or streams flowing 
from one state into another and set 
up a Commission to administer the 
sanitary program. The Commission 
is empowered, after notice and hear- 
ing, to issue orders for compliance 
enforceable in state and federal 
courts. The signatory states also 
bound themselves “to appropriate 
for the salaries, office and other ad- 
ministrative expenses, their proper 
proportion of the annual budget” of 
the Commission. At its 1949 session, 
the West Virginia legislature appro- 
priated $12,250 as the state’s contri- 
bution to the expense of the Com- 
mission for the fiscal year beginning 
July 1, 1949. Sims, the state auditor, 
refused to issue a warrant for pay- 
ment of this appropriation. The 
Commission instituted a mandamus 
proceeding in the state’s Supreme 
Court of Appeals, which denied re- 
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lief on the merits, holding that the 
West Virginia Act ratifying the com- 
pact delegated West Virginia's police 
power to other states and the Federal 
Government and violated the state 
constitution by binding future legis- 
latures to make appropriations for 
the activities of the Commission. 
On certiorari before the Supreme 
Court, Mr. Justice FRANKFURTER de- 
livered the opinion of the Court re- 
versing and remanding. Adjudica- 
tion of controversies between states 
“does not rest upon the law of a 
particular State. This Court decides 
such controversies according to prin- 
ciples it must have power to declare” 
he said. Just as the Supreme Court 
“has power to settle disputes between 
states where there is no compact,” he 
went on, “it must have final power to 
pass upon the meaning and validity 
of compacts. It requires no elaborate 
argument to reject the suggestion 
that an agreement solemnly entered 
into between states by those who 
alone have political authority to 
speak for a state can be unilaterally 
nullified, or given final meaning by 
an organ of one of the contracting 
states.” The West Virginia court 
objects to the delegation of power to 
an adininistrative agency “because it 
is to a body outside the state and be- 
cause its legislature may not be free, 
at any time, to withdraw the power 
delegated”, he said. “We find noth- 
ing. . . . to indicate that West Vir- 
ginia may not solve a problem such 
as control of river pollution by com- 
pact and by the delegation, if such 
it be, necessary to effectuate such 
solution by compact. If this Court 
in the exercise of its original juris- 
diction, were to enter a decree re- 
quiring West Virginia to abate pol- 
lution of interstate streams, that 
decree would bind the state.” Here, 
the state has bound itself by “the 
more effective means of an agree- 
ment with other states”, he contin- 
ues, and nothing in the West Virgin- 
ia Constitution suggests that, in deal- 
ing with the problem of water pollu- 
tion, West Virginia cannot use an 
interstate compact. As for the state 
court’s holding that the compact 
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violated the state constitution be- 
cause it bound future legislatures to 
make appropriations, Mr. Justice 
FRANKFURTER said that the compact 
had been drawn with great care to 
meet the problem of debt limitation 
in light of state constitutions. He 
quotes the language of the compact 
“The Commission shall not incur 
any obligations of any kind prior to 
the making of appropriations ade- 
quate to meet the same; nor shall the 
Commission pledge the credit of any 
of the signatory States, except by and 
with the authority of the legisiature 
thereof”, and declares that in view 
of this “the obligation of the State 
under the Compact is not in conflict 
with Art. X, §4 of the State constitu- 
tion”. 

Mr. Justice BLACK concurred in 
the result. 

Mr. Justice REED wrote an opinion 
concurring in the judgment but ex- 
pressing disagreement with the asser- 
tion of power by the Court to inter- 
pret the meaning of the West Virgin- 
ia Constitution. The interpretation 
of the meaning of the compact con- 
trols over a state’s application of its 
own law through the supremacy 
clause, he says. 

Mr. Justice JACKSON wrote a con- 
curring opinion in which he de- 
clared that West Virginia, for inter- 
nal affairs, was free to interpret her 
own constitution as she will, but she 
may not enter into a compact, raise 
a issue of ultra vires, decide it, and 
then release herself from an inter- 
state obligation. “Estoppel is not 
often to be invoked against a govern- 
ment”, he said, but “after Congress 
and her sister States had been in- 
duced to alter their positions and 
bind themselves to terms of a cove- 
nant, West Virginia should be es- 
topped from repudiating her act”. 

The case was argued by John B. 
Hollister for petitioners and by 
Charles C. Wise for respondent. 


UNITED STATES 
Where Indian Tribe Was Awarded 
Against United States Value of Land 
in 1855 as Compensation for Taking 
Title in That Year Error To Add 
Interest 
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® United States v. Alcea Band of 
Tillamooks, 341 U.S. 48, 95 L. ed. 
Adv. Ops. 486, 71 S. Ct. 552, 19 U.S. 
Law Week 4206. (No. 281, decided 
April 9, 1951.) 

This case arose out of the Supreme 
Court’s 1946 decision holding that 
certain Indian tribes were “entitled 
to recover compensation” for the tak- 
ing of the original Indian title by 
the United States in 1855 (see 329 
U.S. 40). The amount of recovery 
was reserved for further procedings. 
The Court of Claims entered judg- 
ment for the value of the lands as of 
1855 plus interest from that date. 
The issue in this decision was limited 
to the question presented by the 
award of interest. 

In a per curiam opinion, the Su- 
preme Court reversed that part of 
the Court of Claims’ judgment 
awarding interest, saying that the 
“traditional rule” is that interest on 
claims against the United States can- 
not be recovered in the absence of an 
express provision to the contrary in 
the relevant statute or contract. The 
only exception, the opinion declared, 
“arises when the taking entitles the 
claimant to just compensation under 
the Fifth Amendment”. The recov- 
ery awarded in the earlier cases 
dealing with Indian lands was not 
based on a taking under the Fifth 
Amendment, it was stated, and, 
there being no provision for interest, 
the Court of Claims erred in award- 
ing it. [See Osage Nation of Indians 
v. United States, Court of Claims, 
May 1, 1951, infra, page 533.] 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
this case. 

The case was argued by Jack Was- 
serman and Morris E. Vogel for peti- 
tioner and by Stanley M. Silverberg 
for respondent. 


WAR 


Attorney General Held To Have 
Power To Substitute United States for 
Price Administrator as Plaintiff in 
Actions for Violations of Price Ceilings 
Pending at Time Controls Were 
Terminated 


® United States v. Allied Oil Corpo- 


ration, 341 U. S. 1, 95 L. ed. Adv. 
Ops. 482, 71 S. Ct. 544, 19 U.S. Law 
Week 4205. (No. 364, decided 
April 9, 1951.) 

In this case, the Supreme Court 
decided that the United States could 
be substituted as party plaintiff in 
place of the Price Administrator in 
actions for damages for violation 
of price ceilings that were pending 
when price-controls were terminated 
by two Executive Orders. The Presi- 
dent’s orders transferred various 
price administration functions to 
the Secretary of Commerce and 
authorized the Attorney General to 
conduct damage actions. The Attor- 
ney General moved to substitute the 
United States for the Price Adminis- 
trator. The District Court dismissed 
the complaints on the ground that 
substitution was improper because 
the suits could not be maintained in 
the name of the United States. The 
Court of Appeals affirmed and held 
that the President did not intend to 
authorize conduct of such actions in 
the name of the United States, believ- 
ing that the Chief Executive had no 
power to grant such authority. 

In an opinion by Mr. Justice 
Back, the Supreme Court reversed, 
saying that it was error to construe 
the Executive Orders as not allowing 
maintenance of the suits in the name 
of the United States. The President's 
two orders empowered the Secretary 
of Commerce to “institute, maintain, 
or defend in his own name civil 
proceedings in any court” relating to 
pending violation cases, he said, but 
this demonstrates “no purpose to 
vest exclusive power in the Secretary 
to maintain all §205 (e) enforcement 
actions”. Its express terms made it 
subject to Executive Order 9842 
which directs the Attorney General 
to “coordinate, conduct, initiate, 
maintain or defend” litigation 
against violators of price control 
“in the name of the United States or 
otherwise as permitted by law”. All 
interested government agencies have 
construed the orders together as au- 
thorizing the Attorney General to 
carry on enforcement cases in the 

(Continued on page 540) 
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Administrative Law . . . wage stabi- 
lization . . . wage increase approved 
by Wage Stabilization Board although 
covered by no applicable regulation. 
® In re Swift and Co. et al., WSB, 
May 18, 1951, Taylor, Chairman 
(Digested in 19 U. S. Law Week 
2551, May 22, 1951). 

The reopening clause of collec 
tive bargaining contracts negoti- 
ated between the “Big Four” meat- 
packing companies and _ certain 
unions, effective August 11, 1950, 
provided: “This Master Agreement 
may be reopened by either party 
solely on the issue of a general ad- 
justment in wage rates . . . once 
during the period from February 
11, 1951 to August 11, 1951, and 
once during the period from Febru- 
ary 11, 1952 to August 11, 1952...” 
Negotiations for a wage reopening 
began in December, 1950, and a con- 
tract was concluded on February 8, 
1951. Joint applications by the 
unions and four employers re- 
quested approval from the Wage Sta- 
bilization Board of a general increase 
of 9 cents per hour which was “recog- 
nized by the parties as not coming 
within the ten per cent [formula]”. 
The companies and unions argued 
that this increase should be ap- 
proved under applicable Regula- 
lations. The case came to the Board 
by action of the Economic Stabiliza- 
tion Administrator who believed 
that only a tripartite board could 
adequately consider the case. 

In an opinion written by Chair- 
man George W. Taylor on behalf 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 


of the public and labor members of 
the Board it was admitted that no 
single regulation applied in all 
respects to the agreements, but never- 
theless it was held that the equities 
advanced by the parties justified the 
increase. Chairman Taylor stated: 
“Had these parties proceeded on the 
basis of an escalator clause reopen- 
ing, there is no doubt but that the 
across-the-board increase in the pres- 
ent agreements would have been 
permissible, even without prior ap- 
proval, under General Regulation 
No. 8. The question before the 
Board, in this case, is whether, in the 
light of all the circumstances, these 
parties*are to be penalized because 
they used a broad form of reopening 


‘clause rather than a more limited 


form, namely, a simple cost-of-living 
escalator clause.” He then went on to 
state: “What we have said with ref- 
erence to this case can be said, per- 
haps, with equal force in other cases. 
We are fully aware that this deci- 
sion looks in the direction of a gener- 
al policy. In our considered judg- 
ment, however, it would not be fair 
. if we were to delay action in 
this particular case pending full de- 
velopment of such a policy. This con- 
clusion interferes in no way with the 
orderly development of a general 
policy dealing with variations of the 
type of problem presented by this 
case.” 
The industry members of the 
Board dissented, saying that the ap- 
proval constituted special treatment 


for which no. basis existed in Board ,; 


regulations, and that many oth- 
er contracts contained reopening 
clauses similar to the ones involved 
in this case so that the decision 
would have widespread effect. Fur- 
thermore, they stated, these clauses 
“cannot be twisted to mean the same 
as a ‘cost-of-living’ escalator clause.” 





Constitutional Law . . . personal, po- 
litical and civil rights . . . statute requir- 
ing agents representing foreign prin- 
cipals to register with Attorney Gen- ~ 
eral is constitutional as being within 
Congress’ inherent power to legislate 
on foreign affairs and conferred power 
to legislate concerning national de- 
fense . . . constitutional guarantees of 
freedom of speech, protection against 
self-incrimination and due process not 
infringed by Act. 

® U.S. v. Peace Information Center 
et al., U.S.D.C., D.C., May 8, 1951, 
Holtzoff, D.]. 

The constitutionality of the For- 
eign Agents Registration Act which 
requires every agent of a foreign 
principal to file a registration state- 
ment containing certain prescribed 
information with the Attorney Gen- 
eral, was upheld in this decision. 
Judge Holtzoff refused to dismiss an 
indictment charging defendants with 
failure to register. In his opin- 
ion Judge Holtzoff discussed two 
bases for Congress’ power to deal 
with the subject matter covered by 
the statute and rejected defendants’ 
contention that the act violated the 
First and Fifth Amendments of the 
Constitution. Citing U.S. v. Curtiss- 
Wright Corp., 299 U.S. 304, the 
Court noted that Congress has inher- 
ent power to legislate on foreign af- 
fairs. It stated: “The power of the 
Federal Government in respect to 
external affairs differs drastically in 
its origin from that in respect to 
domestic matters. The former is not 
derived from the Constitution. It is 
not among the enumerated or im- 
plied powers conferred by the Con- 
stitution on the Federal Govern- 
ment. It is an inherent power that 
came into being before the adoption 
of the Constitution and now exists 
outside of the fundamental instru- 
ment.” The Court then observed that 
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the Constitution conferred on Con- 
gress power to legislate concerning 
the national defense for no govern- 
ment could Jong endure if-it did not 
have “the power of self-preservation”. 


Turning to “the second phase of 
the issue of constitutionality, namely 
whether the statute transcends any 
limitations on the powers of the 
Congress”, the Court considered 
defendants’ argument that the 
statute restrained the First Amend- 
ment’s guarantee of freedom of 
speech, violated the privilege against 
self-incrimination contained in the 
Fifth Amendment and violated the 
due process clause of the Fifth 
Amendment. The Court holds that 
the statute does not interfere with 
freedom of speech because it does 
not “preclude the making of any 
utterances. It merely requires per- 
sons carrying on certain activities to 
identify themselves by filing a reg- 
istration statement.” In Thomas v. 
Collins, 323 U.S. 516, the Supreme 
Court invalidated a Texas statute 
requiring labor organizers to regis- 
ter with the Secretary of State, but 
that decision is not controlling 
since, as Judge Holtzoff states, the 
instant statute “relates to practicing 
a vocation as an agent of a foreign 
principal, rather than to making a 
public speech”. The Court then 
rules that the privilege against self- 
incrimination may be waived and is 
not a basis for invalidating a statute, 
and, moreover, that that privilege is 
not relevant to the present case be- 
cause the statute only requires a 
voluntary disclosure of certain infor- 
mation as a prerequisite to engag- 
ing in certain occupations or activi- 
ties. Finally, the act does not violate 
the due process clause of the Fifth 
Amendment because it is sufficient- 
ly precise, defines the terms used 
therein and sets up an ascertainable 
standard of guilt. 


Constitutional Law . . . personal, po- 
litical and civil rights . . . New York 
State Board of Regents may revoke 
license for public exhibition of motion 
picture on ground it is sacrilegious 
without violating constitutional guar- 
antees of religious liberty and freedom 
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of speech and press since motion pic- 
tures are ‘‘entertainment spectacles", 
and not part of press or organs of 
public opinion. 
® In re Burstyn, Inc. v. Wilson, N.Y. 
Comr. of Education, and Myers, et 
al., as Regents of the University of 
the State of N.Y., N.Y. Sup. Ct., App. 
Div., 3d Dept., May 9, 1951, Foster, 
tf 

The action of the Board of Re- 
gents of the University of the State 
of New York in rescinding the license 
for the public exhibition of an Ital- 
ian motion picture, The Miracle, 
on the ground it was sacrilegious, 
was unanimously affirmed in a pro- 
ceeding brought to test the constitu- 
tionality of the determination. The 
film told the story of a demented 
peasant girl who was seduced and 
became pregnant by a stranger she 
imagined to be St. Joseph. 

Petitioner’s principal argument 
was that censorship of motion pic- 
tures involved an unconstitutional 
restraint of speech and press. The 
Court replied that the issue had al 
ready been decided in Mutual Film 
Corp. v. Ohio Indemnity Co., 236 
U.S. 230. In that case the Supreme 
Court held that motion pictures 
were “entertainment spectacles, and 
not a part of the press or organs of 
public opinion; and hence subject 
to state censorship”. Neither did the 
Court find that the constitutional 
guarantees of separation of church 
and state and religious freedom were 
impinged on. Justice Foster states 
that barring “a visual caricature of 
religious beliefs held sacred by one 
sect or another .. . is not a denial 
of religious freedom”. 


Federal Food, Drug and Cosmetic 
Act . . . false labeling . . . although 
there was simultaneous shipment via 
same carrier of blackstrap molasses 
and health book discussing merits of 
that food among others book did not 
constitute ‘‘labeling'’ of molasses. 

® U.S. v. 8 Cartons of “Plantation 
‘The Original’ Recommended and 
Endorsed by Gayelord Hauser Black- 
strap Molasses” and 25 Copies of a 
Book Entitled Look Younger, Live 


Longer by Gayelord Hauser, etc., 
U.S.D.C., W.D.N.Y, April 14, 1951, 
Burke, D. J. 

In a libel of information the Gov- 
ernment asked for the seizure and 
condemnation under the Federal 
Food, Drug and Cosmetic Act (Title 
21 U.S.C. §301 et seq.) of certain car- 
tons of “Plantation” blackstrap mo- 
lasses and copies of a book entitled 
Look Younger, Live Longer by Gaye- 
lord Hauser. The Court said that the 
libel alleged that the molasses and 
the books were shipped from Massa- 
chusetts to New York via the same 
carrier and “that the molasses was 
misbranded when introduced into, 
while in, and while held for sale 
after shipment in interstate com- 
merce ... in that the book accom- 
panied the molasses and thus consti- 
tuted false and misleading labeling.” 
The publisher of the book made a 
motion to dismiss the action in so 
far as it related to the books arguing 
that they did not “label” the molas- 
ses. The Court agreed with this con- 
tention and ruled that mere simul- 
taneous shipment via the same 
carrier without a “functional inter- 
dependence” between the molasses 
and books did not meet the require- 
ments of §321 (m) which defines 
“Labeling” to mean “. . . all la- 
bels and other written, printed, or 
graphic matter (1) upon any article 
or any of its containers, or (2) accom- 
panying such article”. 

In describing Look Younger, Live 
Longer, the Court stated that it was 
a full-length book, had had sixteen 
printings, had been on the best 
seller list since it was first published 
in February, 1950, and discussed the 
merits of foods, drugs and cosmetics 
generally, including blackstrap mo- 
lasses, without mentioning “Planta- 
tion” blackstrap molasses or any 
other food, drug, device or cosmetic 
by trade mark or brand name. The 
publisher had engaged solely in the 
book publishing business and had 
“no connection with any manufac- 
turer, processer, packer, or seller of 
food....” Unlike the facts in 
Kordel v. United States, 335 U.S. 
345, 350, the book and molasses were 
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»s were 


not “parts of an integrated distri- 


bution program”. Look Younger, 
Live Longer was wholly unrelated to 
the enterprise of marketing “Planta- 
tion” blackstrap molasses. The Court 
stated: “The circumstance of simul- 
taneous shipment of written, printed 
or graphic matter with an article of 
food, or drug via the same carrier, 
without more, does not constitute 
the written, printed, or graphic mat- 
ter ‘labeling’ of the product. It 
must have some relation to the food 
or drug. Otherwise an allegation of 
mere physical accompaniment in an 
intérstate shipment would be enough 
to draw into the condemnation of the 
statute written, printed, or graphic 
matter wholly unrelated to the ar- 
ticle claimed to be misbranded.” 

The Government also argued that 
for purposes of the motion to dis- 
miss, the allegations in the libel that 
the book served to misbrand the arti- 
cle while it was held for sale after 
shipment in interstate commerce 
must be accepted as true. The Court 
replied that the issue was whether 
the allegations of fact, not legal con- 
clusions, supported the seizure, and 
stated: “The question whether the 
use to which the book was put in 
connection with marketing the mo- 
lasses, while held for sale after ship- 
ment, constitutes ‘labeling’ is not 
here for determination, because the 
libel contains no allegation respect- 
ing such use. The seizure of the 
books rests on the naked claim that 
the molasses was misbranded because 
it was simultaneously shipped with 
the books in interstate commerce via 
the same carrier.” 


Indians . . . Indian Claims Commission 
Act... Osage tribe awarded difference 
between amount paid for land under 
treaty in 1865 and actual value at that 
time on grounds of unilateral mistake, 
unconscionable consideration and lack 
of fair and honorable dealings . . . no 
interest allowed under terms of par- 
ticular treaty. 


" Osage Nation of Indians v. United 
States, U.S. Ct. of Claims, May 1, 
1951, Littleton, J. 


Reversing a decision of the Indian 


Claims Commission, the United 
States Court of Claims held that the 
Osage Nation of Indians did not 
receive adequate compensation for a 
tract of land in southeastern Kansas 
which they ceded to the United 
States by Article 1 of the Treaty of 
September 29, 1865. The Treaty pro- 
vided that $300,000 would be placed 
to the credit of the Osage in the 
Treasury of the United States bear- 
ing interest of 5 per cent per annum. 
The United States agreed to sell the 
land “on the most advantageous 
terms, for cash”. Proceeds from sales 
in excess of the $300,000 plus the 
costs of survey and sale were to be 
placed in a “civilization fund” to 
be used for the benefit of “Indian 
tribes residing within the limits of 
the United States”. Appellant re- 
lied on Clause (3) of §2 of the Indian 
Claims Commission Act which pro- 
vides for the determination of claims 
which would result if treaties were 
revised on the ground of “uncon- 
scionable consideration, mutual or 
unilateral mistake, whether of law or 
fact” and Clause (5) which provides 
for the determination of ‘claims 


based upon fair and honorable deal- | 


ings that are not recognized by any 
existing rule of law or equity”. The 
Osage contended that (1) they had 
not understood the provision relat- 
ing to the civilization fund created 
for Indian tribes other than the 
Osage, but had thought that it was 
to be for their benefit, (2) the con- 
sideration, $300,000, or approximate- 
ly 34 cents per acre for the 865,930.31 
acres involved was unconscionable 
since the Government received $1.25 
per acre and (3) the Government's 
agents did not meet the standards of 
“fair and honorable dealings”. 

The Court first considered the ex- 
tent of its authority to review the 
Indian Claims Commission’s findings 
of fact. Applying the criteria fur- 
nished by the Supreme Court on 
February 26, 1951, in Universal 
Camera Corp. v. National Labor 
Relations Board, 340 U.S. 474. (see 
37 A.B.A.J. 369; May, 1951), the 
Court decided that it must review 
the whole record, including the evi- 
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dence opposed to the Commission's 
view, in order to determine whether 
the ultimate findings were based up- 
on substantial evidence. Regarding 
the claim of unilateral mistake, the 
Court found that the Osage were 
blanket, illiterate Indians who were 
destitute and very anxious to make a 
treaty in order to secure funds. The 
record, consisting almost entire- 
ly of documents, did not justify the 
finding that the civilization fund 
provision was explained to and un- 
derstood by the Osage Tribes. On 
the contrary the Osage probably 
would not be inclined to benefit all 
other Indians, some of whom were 
their traditional enemies. 

The Court of Claims held that ap- 
pellant was entitled under Subdivi- 
sion 3 of the Act to payment of the 
claim which would result if the trea- 
ty were revised to provide that the 
civilization fund was to be used for 
the civilization of the Osage. 

The Court further found that, as- 
suming that there was no mistake 
with respect to the civilization fund, 
the consideration paid, $300,000, was 
so out of line with the fair market 
value of the land in 1865 as to be 
unconscionable. The Commission’s 
opinion had stated that there was a 
lack of demand for the land and very 
slow sales. Judge Littleton, writing 
for the Court, took judicial notice of 
facts contained in certain documents 
written during the period under con- 
sideration, namely, acts and resolu- 
tions of Congress, debates in Con- 
gress, a Supreme Court case, and ma- 
terial contained in Senate Executive 
Documents. The fair value of the 
land in 1865 was found to be greatly 
in excess of 34 cents per acre. 

The Court pointed out that the 
United States, by selling the lands 
at a fixed price of $1.25 an acre on 
credit, had violgted the treaty obli- 
gation to sell “on the most advan- 
tageous terms for cash”. The decision 
was that appellant was entitled to an 
award representing the actual value 
of the land in 1865 less $324,372.20 
representing the $300,000 and ex- 
penses of survey and sale. 

The Court further said that if it 
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had not found that appellant had 
proved a case of unilateral mistake 
and unconscionable price, it would 
have been compelled to conclude 
that appellant was entitled to judg- 
ment under Clause (5) dealing with 
claims based on “fair and honorable 
dealings”. 

It was held that no interest was al- 
lowable. The Court pointed out that 
the proceeds in excess of $300,000 
were not to draw interest but were to 
be used as they accrued for the bene- 
fit of the Osage, adding “Therefore, 
the treaty, as revised, does not pro- 
vide for interest on the funds paid 
into the so-called Civilization Fund 
to which we have decided the Osage 
were entitled.” [Compare this ruling 
with that of the Supreme Court in 
U.S. v. Alcea Band of Tillamooks, 
341 U.S. 48, reviewed in this issue at 
page 530.] 

The decision of the Commission 
was reversed and the case remanded 
to the Commission for further pro- 
ceedings not inconsistent with the 
opinion. 

Chief Judge Jones concurred, say- 
ing that he could not join in holding 
that ordinary legal rules justified a 
decision that there was no substan- 
tial evidence to support the Commis- 
sion’s findings of fact, but did not 
feel so limited in acting under the 
fair and honorable dealings provi- 
sion of the Act. On that basis he 
agreed with the conclusion of the 
majority. 

Judge Whitaker dissented on the 
ground that, while he agreed with 
Chief Judge Jones with respect to 
the weight to be given findings of 
the Commission, he did not think 
that the price was inadequate. He 
discounted the aggregate realized by 
the Government by pointing out 
that the sales were in 160 acre par- 
cels and took over twenty years. 


Labor Law . . . unfair labor practices 


. . . under National Labor Relations Act ° 


employer's belief that a union is Com- 
munist dominated does not justify it in 
aiding a rival union to organize the 
workers in its plant. 


® In re Stewart-Warner Corp. et al., 


534 American Bar Association Journal 


Cases Nos. 13-CA-306, 307, NLRB, 
May 21, 1951. 


By a four-to-one vote, the National 
Labor Relations Board ruled that an 
employer which aided one union to 
secure recognition as the plant’s bar- 
gaining agent committed an unfair 
labor practice under §8(a) (2) of the 
National Labor Relations Act de- 
spite the fact that the company was 
convinced that a rival union was 
Communist dominated. After an 
election held in July, 1949, the com- 
pany recognized the International 
Brotherhood of Electrical Workers 
as the bargaining representative of 
its employees although the Board 
had refused to certify that organiza- 
tion because of pending unfair labor 
practice charges. This recognition 
and other illegal activities, including 
a threat of disciplinary action to an 
employee to induce her to sign a 
petition of the International Broth- 
erhood and a denial to adherents of 
the United Electrical Union Workers 
of rights which had been granted 
the International Brotherhood, were 
cited in the Board’s decision. The 


- Board stated: ““‘The Respondent 


[employer] argues, in effect, that its 
desire to rid the plant of ‘Commu- 
nism,’ assertedly exemplified by the 
UE Local there, exculpates it from 
violations of the Act. On these facts, 
we can find no merit in this conten- 
tion. The violations of the Act herein 
found stem from the Respondent's 
unlawful support of the IBEW, and 
its unlawful interference with the 
rights guaranteed to its employees by 
the Act. Congress has not authorized 
this Board to engraft an exception 
upon the statute whenever a re- 
spondent’s violations may be moti- 
vated in part by patriotic objectives.” 
The company was directed to with- 
draw and withhold recognition of 
the International Brotherhood as the 
collective bargaining representative 
of its employees until that group had 
been certified, to cancel a contract 
signed March 16, 1950, with that or- 
ganization, and to cease interfering 
with the right of its employees to or- 
ganize into any union they chose or 
to refrain from union activities. 


Board Member Reynolds, dissent- 
ing, did not discuss the Communist 
issue, but said he would have dis- 
missed the charges because there was 
no genuine dispute as to the repre- 
sentative status of the International 


Brotherhood at the time of its recog- 
nition and because the other acts of 
assistance were too insubstantial to 
form the basis for a finding of unfair 
labor practices. 


Labor Law . . . National Labor Rela- 
tions Act . . . unfair labor practice com- 
mitted by eleven members of em- 
ployers’ association when they locked 
out their employees because the em- 
ployees’ union, with which they had 
bargained collectively on association- 
wide basis since 1937, called strike 
against twelfth member of the asso- 
ciation . . . temporary lay off of non- 
striking employees was illegal dis- 
crimination and interference with their 
lawful protected right to engage in con- 
certed collective bargaining activities. 


® In re Davis Furniture Co. et al., 
Cases Nos. 20-CA-245-254, 264, 
NLRB, May 6, 1951. 


Following its ruling in Morand 
Brothers Beverage Co., 91 NLRB 
No. 58 (36 A.B.A.J. 1031; December, 
1950), the National Labor Relations 
Board, in an opinion signed by 
Chairman Herzog and Members 
Houston, Murdock and Styles, held 
that eleven members of the Retail 
Furniture Association of California, 
an employers’ association, violated 
§8 (a)(1) and §8(a) (3) of the National 
Labor Relations Act when they tem- 
porarily laid off their employees be- 
cause the employees’ union called a 
strike against a twelfth member of 
their association. The employers’ as- 
sociation had bargained collectively 
on an association-wide basis with the 
union since 1937, but the strike was 
called against only one employer be- 
cause the union believed that that 
employer was preventing agreement 
on an association-wide contract. The 
union wanted to bargain on an as- 
sociation-wide basis and did not seek 
to negotiate separately with individ- 
ual employers. The Board noted that 
“in that respect the facts in this case 
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are weaker for the Respondents’ 
[companies’] ultimate contention 
than were those in the Morand case.” 
\lso, in the Morand case the employ- 
ees had been discharged, but the 
Board held that the principles en- 
nunciated in that case were applica- 
ble to the instant. case where the em- 


ployees were temporarily laid off.* 


The Board stated: “Regardless of 
how the strike may be viewed, the 
fact remains, as found by the Trial 
Examiner, that the Respondents laid 
off their employees because of pro- 
tected concerted activity sponsored 
by the Union as their statutory bar- 
gaining representative and engaged 
in by union members of the same 
bargaining unit. The layoffs thus 
served notice on all members of the 
bargaining unit, the laid-off employ- 
ees as well as the strikers and non- 
strikers, that resort to lawful pro- 
tected concerted activity by the em- 
ployees of any employer-member of 
the bargaining unit would subject 
other employee-members of the bar- 
gaining unit to the reprisal of a tem- 
porary loss of employment.” This 
conduct violated §8 (a) (1) and also 
constituted illegal discrimination in 
violation of §8 (a)(3). 


Labor Law . . . refusal to cross picket 
line . . . demotion of individual em- 
ployees who refused to cross picket 
line set up by members of union which 
did not represent them not unfair labor 
practice since their acts were not ‘‘con- 
certed activities’ for their ‘* 
or protection". 
® National Labor Relations Board 
v. Illinois Bell Telephone Co., C.A. 
7th, May 21, Major, Ch. J. 

In this case an order of the Nation- 
al Labor Relations Board directing 


mutual aid 


the reinstatement of eight employees 
in their former jobs as supervisors 
was denied enforcement. The em- 
ployees, members of the Chicago 
Telephone Traffic Union, had been 
demoted to operators when they 
failed to report for work because 
they did not want to cross picket 
lines set up by the Illinois Telephone 
Traffic Union, which was seeking a 
wage increase. The Board’s order was 


based on a finding of an unfair labor 
practice under §§8 (a) (1) and (3) of 
the National Labor Relations Act 
and that §7 protected the employees 
because they were engaged in “con- 
certed activities” for their “mutual 
aid or protec;ion” within its terms. 
The Court, however, held (a) that 
there was no evidence that the em- 
ployees had acted in “combination or 
concert” and (b) that their activities 
were not for their “mutual aid or 
protection”. Each had failed to re- 
port for work “in her own individual 
capacity” as a ‘‘matter of principle”, 
and not because she had a direct in- 
terest in the success of the strike. 
Chief Judge Major states that, al- 
though “no court has passed upon 
the precise question here involved”, 
numerous cases, among them NLRB 
v. Draper Corp., 145 F. (2d) 199, 
have held that certain concerted ac- 
tivities are not protected by §7. 
Terming the Board’s theory “novel”, 
the Court states that it does not 
think that “the mere refusal to cross 
a picket line, in the absence of any 
other activity, makes the one who 
refuses a party to the strike, but even 
so, as already shown, such refusal was 
not for the ‘mutual aid or protection’ 
of the employees involved. It could 
have only been for the benefit and 
aid of those in a different bargaining 
unit, the representative of which 
could not have represented the in- 
volved employees and consequently, 
could have obtained nothing from 
respondent for their benefit.” 


The President . . . loyalty standard 

. employment in the executive 
branch to be denied anyone about 
whose loyalty to the Government there 
is “reasonable doubt’’. 


® Executive Order No. 10241 (16 
Fed. Reg. 3690). 

Publication is made in the Federal 
Register of May 1, 1951, of an amend- 
ment to Executive Order No. 9835 
of March 21, 1947, entitled “Pre- 
scribing Procedures for the Adminis- 
tration of an Employees Loyalty Pro- 
gram in the Executive Branch of 
the Government”. The text of the 
amendment is as follows: “1. The 
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standard for the refusal of employ- 
ment or the removal from employ- 
ment in an executive department or 
agency on grounds relating to loyal- 
ty shall be that, on all the evidence, 
there is a reasonable doubt as to the 
loyalty of the person involved to the 
Government of the United States.” 


Reconstruction Finance Corporation 
. . . Board of Directors abolished and 
the office of Administrator established 
. . . Loan Policy Board is to establish 
general policies respecting financial 
assistance by the Corporation . . . ap- 
plications forloans exceeding $100,000 
are to be referred to a board of review. 


® Code of Federal Regulations, Tit. 
3, Ch. III (16 Fed. Reg. 3690). 

Pursuant to the provisions of the 
Reorganization Act of 1949, the Pres- 
ident has submitted to Congress Re- 
organization Plan No. 1 of 1951, 
providing for the abolition of the 
Board of Directors of the Recon- 
struction Finance Corporation. 
Those functions previously _ per- 
formed by the Board of Directors, 
which are not otherwise vested by 
the provisions of the Plan, are trans- 
ferred to the Administrator, who is 
to be appointed by the President 
with the consent of the Senate. The 
Plan also establishes the Loan Policy 
Board, which is to be composed of 
the Administrator as Chairman, the 
Deputy Administrator as Vice Chair- 
man, the Secretary of the Treasury, 
the Secretary of Commerce and one 
other member. General policies gov- 
erning the granting and denial of ap- 
plications for financial assistance by 
the Corporation are to be estab- 
lished by the Loan Policy Board, and 
all applications for loans exceeding 
$100,000 are to be referred to a 
board of review, consisting of not less 
than five persons designated by the 
Administrator from the personnel of 
the Corporation. If the Administra- 
tor does not accept the recommenda- 
tion of the board of review, he must 
record a memorandum stating his 
reasons for granting or denying the 
financial assistance involved. The 
Plan was printed in the Federal Reg- 
ister of May 1, 1951. 
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Further Proceedings in Cases Re- 
ported in This Division. 

® The following action has been 
taken in the Supreme Court of the 
United States: 

AFFIRMED, May 7, 1951: Washing- 
ton v. McGrath—Constitutional Law 
(35 A.B.A.J. 775; September, 1949). 

AFFIRMED, May 14, 1951: Panhan- 
dle Eastern Pipe Line Co. v. Michi- 
gan Public Service Comm.—Com- 
merce (36 A.B.A.J. 1027, December, 
1950; 37 A.B.A.J. 294, April, 1951). 

AFFIRMED, May 28, 1951: Radio 
Corp. of America et al. v. U.S. et al.— 
Radio Communication (36 A.B.A.]. 
1030, December, 1950; 37 A.B.A.J. 
64, 150, 294, January, February, 
April, 1951). 

AFFIRMED AND REMANDED TO THE 
District CouRT FOR THE SOUTHERN 
District oF New York, June 4, 1951: 
Dennis et al. v. U.S.—Crimes (36 
A.B.A.J. 856, 938, 1035; October, 
November, December, 1950). 

REVERSED AND REMANDED, June 4, 
1951: NLRB v. Denver Building and 
Construction Trades Council et al.— 
Labor Law (36 A.B.A.J. 935, Novem- 
ber, 1950); Collins et al. v. Hardy- 
man—Constitutional Law (36 A.B. 
A.J. 761, September, 1950). 

The Supreme Court, on June 4, 
1951, vacated the judgment of the 
Court of Appeals for the Third Cir- 


National Conference 

Adopts Code 

(Continued from page 517) 
governmental laws and regulations 
which cover every phase of human 
endeavor and raise intricate and 
perplexing problems. These are fur- 
ther complicated by the tax inci- 
dents attendant upon all business 
transactions. As a result, citizens 
in increasing numbers have sought 
the professional services of lawyers 
and certified public accountants. 
Each of these groups is well qualified 
to serve the public in its respective 
field. The primary function of the 
lawyer is to advise the public with 
respect to the legal implications 


536 American Bar Association Journal 


cuit in the case of Greenberg v. U.S. 
—Constitutional Law (37 A.B.A.J. 
375; May, 1951) and remanded the 
case for reconsideration in the light 
of Hoffman v. U.S., decided May 28, 
1951. 


PROBABLE JURISDICTION NOTED, 
June 4, 1951: Thompson et al. v. 
Wallin et al.—Constitutional Law 
(36 A.B.A.J. 136, 407, 410, Febru- 
ary, May, 1950; 37 A.B.A.J. 68, 467, 
January, June, 1951). 

CERTIORARI DENIED, May 7, 1951: 
McGarty v. O’Brien — Constitutional 
Law (37 A.B.A.J. 375, 467; May, 
June, 1951). 

CERTIORARI DENIED, May 28, 1951: 
West Texas Utilities Co., Inc. v. 
NLRB—Labor Law (36 A.B.A.J. 763, 
September, 1950) ; Sickman et al. v. 
U.S.—United States (37 A.B.A.]. 66, 
January, 1951). 

CERTIORARI DENIED, June 4, 1951: 

Sacher et al. v. U.S.—Contempt (36 
A.B.A.J. 491, June, 1950); Fettig 
Canning Co. v. Steckler—Courts (37 
A.B.A.J. 464, June, 1951); Carmi- 
chael v. McKissick — Constitutional 
Law (36 A.B.A.J. 1029, December, 
1950, 37 A.B.A.J. 378, 463, May, June, 
1951). 
" The following action has been 
taken by the United States Court of 
Appeals for the District of Colum- 
bia Circuit: 


involved in such problems, whereas 
the certified public accountant has 
to do with the accounting aspects 
thereof. Frequently the legal and 
accounting phases are so interre- 
lated and interdependent and over- 
lapping that they are difficult to dis- 
tinguish. Particularly is this true in 
the field of income taxation where 
questions of law and accounting 
have sometimes been inextricably 
intermingled. As a result, there has 
been some doubt as to where the 
functions of one profession end and 
those of the other begin. 

For the guidance of members of 
each profession the National Con- 
ference of Lawyers and Certified 


AFFIRMED, May 3, 1951: Guesse- 
feldt v. McGrath—War (36 A.B.A.J. 
495; June, 1950). 

REVERSED, June I, 1951: Pollak v. 
Public Utilities Commission of the 
District of Columbia—Public Utili- 
ties (36 A.B.A.J. 224, March, 1950). 


_ (Decision will be reviewed in August 


JOURNAL). 

On June 1, 1951, the Court of Ap- 
peals for the District of Columbia 
Circuit affirmed the conviction in 
Coplon vy. U.S.—Evidence (36 A.B. 
A.J. 316, April, 1950; 37 A.B.A.]. 68, 
January, 1951) but reversed and re- 
manded the case for a hearing to 
determine whether the government 
listened through a wiretapping de- 
vice to defendant's telephone conver- 
sations with her attorney in violation 
of the Fifth and Sixth Amendments 
to the Constitution. If so, the District 
Court was ordered to grant defend- 
ant a new trial. (Decision will be 
reviewed in August JOURNAL). 


" The following action has been 
taken by the United States Court of 
Appeals for the Fourth Circuit: 

REVERSED AND REMANDED, May I], 
1951: International Refugee Organi- 
zation v. Republic Steamship Corp.— 
Courts (36 A.B.A.J. 856; October, 
1950). (Decision will be reviewed in 
August JOURNAL) . 


Public Accountants recommends the 
following statement of principles re- 
lating to practice in the field of fed- 
eral income taxation: 

1. Collaboration of lawyers and 
certified public accountants destr- 
able. It is in the best public interest 
that services and assistance in fed- 
eral income tax matters be rendered 
by lawyers and certified public ac- 
countants, who are trained in their 
fields by education and experience, 
and for whose admission to profes- 
sional standing there are require- 
ments as to education, citizenship 
and high moral character. They are 
required to pass written examina- 
tions and are subject to rules of pro- 
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fessional ethics, such as those of 
the American Bar Association and 
American Institute of Accountants, 
which set a high standard of pro- 
fessional practice and conduct, in- 
cluding prohibition of advertising 
and solicitation. Many problems 
connected with business require the 
skills of both lawyers and certified 
public accountants and there is 
every reason for a close and friendly 
co-operation between the two pro- 
fessions. Lawyers should encourage 
their clients to seek the advice of 
certified public accountants when- 
ever accounting problems arise and 
certified public accountants should 
encourage clients to seek the advice 
of lawyers whenever legal questions 
are present. 

2. Preparation of federal income 
tax returns, It is a proper function 
of a lawyer or a certified public ac- 
countant to prepare federal income 
tax returns. 

When a lawyer prepares a return 
in which questions of accounting 
arise, he should advise the taxpayer 
to enlist the assistance of a certified 
public accountant. 

When a certified public accountant 
prepares a return in which questions 
of law arise, he should advise the tax- 
payer to enlist the assistance of a 
lawyer. 

3. Ascertainment of probable tax 
effects of transactions. In the course 
of the practice of law and in the 
course of the practice of accounting, 
lawyers and certified public account- 
ants are often asked about the prob- 
able tax effects of transactions. ‘ 

The ascertainment of probable tax 
effects of transactions frequently is 
within the function of either a certi- 
fied public accountant or a lawyer. 
However, in many instances, prob- 
lems arise which require the atten- 
tion of a member of one or the other 
profession, or members of both. 
When such ascertainment raises un- 
certainties as to the interpretation of 
law (both tax law and general law), 
or uncertainties as to the appli- 
cation of law to the transaction in- 
volved, the certified public account- 
ant should advise the taxpayer to en- 
list the services of a lawyer. When 





such ascertainment involves difficult 
questions of classifying and summa- 
rizing the transaction in a significant 
manner and in terms of money, or in- 
terpreting the financial results there- 
of, the lawyer should advise the tax- 
payer to enlist the services of a certi- 
fied public accountant. 

In many cases, therefore, the pub- 
lic will be best served by utilizing 
the joint skills of both professions. 

4. Preparation of legal and ac- 
counting documents. Only a lawyer 
may prepare legal documents such 
as agreements, conveyances, trust in- 
struments, wills, or corporate min- 
utes, or give advice as to the legal 
sufficiency or effect thereof, or take 
the necessary steps to create, amend 
or dissolve a partnership, corpora- 
tion, trust, or other legal entity. 

Only an accountant may properly 
advise as to the preparation of finan- 
cial statements included in reports 
or submitted with tax returns or 
as to accounting methods and proce- 
dures. 

5. Prohibited self-designations. An 
accountant should not describe him- 
self as a “tax consultant” or “tax 
expert” or use any similar phrase. 
Lawyers, similarly, are prohibited by 
the canons of ethics of the American 
Bar Association and the opinions re- 
lating thereto, from advertising a 
special branch of law practice. 

6. Representation of taxpayers be- 
fore Treasury Department. Under 
Treasury Department regulations 
lawyers and certified public account- 
ants are authorized, upon a showing 
of their professional status, and sub- 
ject to certain limitations as defined 
in the Treasury Rules, to represent 
taxpayers in proceedings before that 
Department. If, in the course of 
such proceedings, questions arise in- 
volving the application of legal prin- 
ciples, a lawyer should be retained, 
and if, in the course of such proceed- 
ings accounting questions arise, a cer- 
tified public accountant should be re- 
tained. 


7. Practice before the Tax Court 
of the United States. Under the Tax 
Court rules nonlawyers may be ad- 
mitted to practice. 

However, since upon issuance of a 
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formal notice of deficiency by the 
Commissioner of Internal Revenue 
a choice of legal remedies is afforded 
the taxpayer under existing law 
(either before the Tax Court of the 
United States, a United States Dis- 
trict Court, or the Court of Claims), 
it is in the best interests of the tax- 
payer that the advice of a lawyer 
be sought if further proceedings are 
contemplated. It is not intended 
hereby to foreclose the right of non- 
lawyers to practice before the Tax 
Court of the United States pursuant 
to its rules. 

Here also, as in proceedings be- 
fore the Treasury Department, the 
taxpayer, in many cases, is best served 
by the combined skills of both law- 
yers and certified public accountants, 
and the taxpayers, in such cases, 
should be advised accordingly. 

8. Claims for refund. Claims for 
refund may be prepared by law- 
yers or certified public accountants, 
provided, however, that where a con- 
troversial legal issue is involved or 
where the claim is to be made the 
basis of litigation, the services of 
a lawyer should be obtained. 

9. Criminal tax investigations. 
When a certified public accountant 
learns that his client is being spe- 
cially investigated for possible crim- 
inal violation of the income tax law, 
he should advise his client to seek 
the advice of a lawyer as to his legal 
and constitutional rights. 

Conclusion 

This statement of principles should 
be regarded as tentative and subject 
to revision and amplification in the 
light of future experience. The prin- 
cipal purpose is to indicate the im- 
portance of voluntary co-operation 
between our professions, whose mem- 
bers should use their knowledge and 
skills to the best advantage of the 
public. It is recommended that joint 
committees representing the local so- 
cieties of both professions be estab- 
lished. Such committees might well 
take permanent form as local confer- 
ences of lawyers and certified public 
accountants patterned after this con- 
ference, or could take the form of 
special committees to handle a spe- 
cific situation. 
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Activities of Sections 
and Committees 


SECTION OF 
INSURANCE LAW 


® The Section of Insurance Law par- 
ticipated in the Regional Conven- 
tion at Atlanta, Georgia, through a 
well-balanced program on Saturday, 
March 10, 1951. There was an Insur- 
ance Section breakfast at which E. 
Smythe Gambrell, General Chair- 
man of the Regional Convention, 
presided. Former Governor John M. 
Slaton, of Georgia, was on the pro- 
gram. An interesting talk was made 
by Abit Nix, Athens, Georgia. 

After the breakfast an insurance 
program was presented by Herbert 
R. Elsas, Atlanta, Georgia; Clarence 
W. Hey], Peoria, Illinois, and George 
A. Smith, Atlanta, Georgia. Over one 
hundred members of the Section at- 
tended. 

The Dallas meeting of the Insur- 
ance Section was held April 18, spon- 
sored by Welcome D. Pierson, mem- 
ber of the Council, Oklahoma City, 
Oklahoma. This meeting started 
with an Insurance Section breakfast 
where Thomas W. Wassell, Texas 
Employers’ Insurance Association, 
was Master of Ceremonies. After the 
breakfast a paper was read by Neth 
L. Leachman, Dallas, 
“The Texas City Disaster Litiga- 
tion.” 

The second paper on this program 
was given by Clarence W. Heyl, 
Chairman of the Insurance Section, 
on “Preparation and Trial of Negli- 
gence Cases”. 

There was a general forum on all 
addresses and trial problems. James 
P. Swift, Dallas, Texas, General 
Counsel, Southwestern Life Insur- 
ance Company, acted as moderator. 

The members of the Council of 
the Section believe the effort put 
forth in these two meetings was well 
worth while and appreciated. Both 
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programs emphasized the practical 
problems of the practitioner. 


SECTION OF INTERNATIONAL 
AND COMPARATIVE LAW 


* An address on world leadership by 
Chief Judge John J. Parker of the 
United States Court of Appeals for 
the Fourth Circuit was the highlight 
of the Spring Meeting of the Section 
of International and Comparative 
Law, held at the Mayflower Hotel in 
Washington, D.C. on May 17, 1951. 
Chairman Charles W. Tillett, of 
North Carolina, presided during the 
meeting. 

George A. Finch, Chairman of the 
Section’s Committee on Consular 
Conventions, explained the provi- 
sions of the proposed consular con- 
ventions with the United Kingdom 
and the Irish Republic, now with- 
drawn from Senate consideration to 
permit renegotiation of some por- 
tions. The committee believe that 
some of the criticisms that have been 
made of the proposed conventions 
are justified, he said, because, as orig- 
inally submitted to the Senate, they 
appeared to extend powers of foreign 
consuls over estates of deceased na- 
tionals of their countries beyond ex- 
isting customs and agreements. 

Mr. Finch pointed out that consuls 
obviously serve a legitimate and use- 
ful function in searching for absent 
heirs and in representing citizens in 
foreign states where the employment 
of local counsel might be costly, but 
that treaties such as this should be 
negotiated only in consultation with 
lawyers who will be vitally concerned 
with their enforcement. 

The Section heard progress reports 
from other committee chairmen on 
the work of their committees, and 
discussed plans for the Annual Meet- 
ing of the Association in New York. 


SECTION OF 
MINERAL LAW 
® Since January 1, 1951, the states of 
Colorado, Wyoming, Washington 
and Arizona have all passed compre 
hensive oil and gas conservation 
statutes. In addition, Indiana has 
materially amended its statute by 
adding very comprehensive provi- 
sions. Kansas has passed a law pro- 
viding for the exercise of eminent do- 
main in condemnation for 
ground storage of natural gas. 


under- 


Many of the other oil and gas pro- 
ducing states have amended their 
statutes. Arkansas has enacted a uni- 
tization law, and comprehensive bills 
on conservation have been consid- 
ered by the states of Utah and Ore- 
gon. North Dakota and Nebraska are 
considering the passage of such laws. 
Texas and Oklahoma have passed 
laws on gas measurement. There has 
been more interest in the conserva- 
tion statutes during the last four 
months than at any other period of 
two years in the history of oil in- 
dustry. 

The Supreme Court of the State of 
Oklahoma, in the case of Palmer Oil 
Corporation v. Phillips Petroleum 
Company, has recently upheld the 
compulsory unitization law of that 
state. This is the first opinion on com- 
pulsory unitization ever rendered. 
It was a five-to-four decision and the 
case is now pending on rehearing. 

The Supreme Court of the State of 
Kansas has upheld an order of the 
Corporation Commission of that 
state, fixing the price of gas at the 
well-head as a conservation measure. 
This case in principal, follows the 
case handed down last year by the 
Supreme Court of the United States 
upholding a similar order in Okla- 
homa. 

In the case of B. H. Dobson v. Ar- 
kansas Oil and Gas Commission, the 
Supreme Court of Arkansas held that 
the Commission of that state was not 
authorized te compel unitization in 
the absence of a statute specifically 
authorizing the same. This decision 
no doubt, brought about the action 
of the Legislature enacting the new 
unitization law in that state. 
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® Lawyers have a special, professional, concern with the sound development of the 


statute law and have unique opportunities to participate usefully in the course of that 


development. The short articles that have appeared in this Department of the Journal 


since its establishment three years ago have dealt with legislative drafting as a major 


lawyer's skill and have taken account of other ways in which the professional work 


of lawyers affects the determination and formulation of legislative policies. This 


month's article, which considers the work of lawyers as elected members of federal 


and state legislative assemblies, is a condensation of the first section of a recent report, 


“Lawyers and the Legislative Development of the Law”, prepared for the Survey of 


the Legal Profession. 





Lawyers as Elected Legislators 


I, 

= The powerful position of the 
legal profession with respect to 
membership in American legislative 
bodies is a striking demonstration 
of De Tocqueville’s familiar thesis 
that “the government of democracy 
is favorable to the political power of 
lawyers”. In the present 82d Con- 
gress fifty-eight of the ninety-six 
members of the Senate and 239 of 
the 435 members of the House of 
Representatives are members of the 
Bar. Lawyers among the legislative 
leaders of the 82d Congress include 
the Speaker of the House, the Presi- 
dent pro tempore of the Senate, the 
House and Senate Majority Leaders, 
and twenty-four of thirty-four stand- 
ing committee chairmen. 

In the state legislatures, the posi- 
tion of lawyers has always been 
strong, although the figures are not 
as striking as those for Congress, 
and other occupational groups, par- 
ticularly farmers and merchants, are 
also well represented. It is a fair 
estimate that the legal profession 
has provided about one-fourth of 
the total number of state legislators 
elected since the turn of the century. 
Chis, of course, is a percentage over- 
whelmingly in excess of the propor- 
tion of lawyers in the total popula- 
tion. It is particularly significant to 
compare the estimated 1,670 lawyers 


in the 1949-50 state legislatures with 
the meager representation of other 
learned professions, notably with 75 
physicians and dentists and 189 
teachers. 

If. 

Why are so many lawyers found 
in the membership of federal and 
state legislative assemblies? A few 
generalizations seem indisputable. 
For one thing, lawyers, particularly 
young lawyers outside the great 
metropolitan areas, are more “avail- 
able” as candidates than other pro- 
fessionals are. The personal charac- 
teristics and inclinations that cause 
men to seek legal training are such 
as will attract them also into politi- 
cal affairs. Proof of this affinity be- 
tween an interest in law as a pro- 
fession and an active interest in 
politics can be found abundantly 
at many state university law schools, 
where there are always several mem- 
bers of the state legislature in the 
law school student body. 

Candidacy for the state legislature 
is in many parts of the country a 
traditional form of professional ad- 
vertising and, of course, a perfectly 
legitimate one. Even if his campaign 
is unsuccessful, the lawyer candidate 
succeeds in bringing his name to 
the attention of prospective clients. 
If he wins his race for the legisla- 
ture, the lawyer attains valuable 


standing in his local community and 
has exceptional opportunities to 
meet persons of state-wide business 
and political influence. Added to 
these essentially business-getting con- 
siderations is the further fact that 
sixty days’ attendance at a state legis- 
lative session once a year, or once 
every two years, has no particular 
adverse effect on a lawyer's prac- 
tice but is much harder to manage 
for members of other callings. Law- 
yers, like farmers, have always been 
present in force in the state legisla- 
tures because, in Willard Hurst's 
words, “their staple means of liveli- 
hood were more consistent with 
taking time out for a legislative 
career”. 

What further factors account for 
lawyer predominance in the Con- 
gress of the United States, where 
the percentage of lawyer members 
is more than twice as great as in 
the state legislatures? One partial 
explanation is certainly that mem- 
bership in Congress is a full-time 
job, requiring the substantial for- 
saking of private business and pro- 
fessional activities. A lawyer can 
leave his practice for two years or 
six years or a longer time with some 
assurance that he can return to 
practice with his professional skills 
largely unimpaired and with the 
prospect of newly attracted clients 
to replace the ones he has lost dur- 
ing his stay in Washington. A physi- 
cian away from his practice for sev- 
eral years would run a much greater 
risk of losing touch with develop- 
ments in the science of medicine 
and a businessman returning to his 
home town might have to begin 
building up a new establishment. 
The fact that legal skills are not as 
seriously affected by disuse as are 
other professional skills and the fur- 
ther fact that political prominence 
has unique business-getting value 
for the lawyer, combine to make 
lawyers more readily available as 
congressional candidates. 

It would be unduly and unreal- 
istically cynical, however, to account 
for the predominant position of 
lawyers in Congress entirely in 
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terms of their greater availability. 
The more important factor is, be- 
yond question, the marked tendency 
Americans have always shown to 
choose lawyers for positions of high 
political responsibility. With respect 
to choice among legislative candi- 
dates, this public preference may 
be nothing more than a hazy notion 
that “a seat in Congress is a law- 
making job, and lawyers ought to 
know more than other people about 
making laws’. In any event, the pub- 
lic preference for lawyers is clear. 
A cross-reference to the other re- 
ports of the Survey of the Legal Pro- 
fession suggests this paradox: The 
public is severely critical of lawyers 
as lawyers, but it has a marked 
preference for them as elected pub- 
lic officials. 
III. 

What are the effects on legisla- 
tive functioning of the strong repre- 
sentation of lawyers in the state 
legislatures and the striking, more 
than majority, position of lawyers in 
the Congress of the United States? 
As far as appearances go, the lawyer- 
Senator or  lawyer-Representative 
does not differ noticeably from the 
nonlawyer member with respect to 
the manner in which he goes about 
his law-making job. The average 
member of Congress, lawyer or not, 
carries too heavy a burden of policy 
and political business and of con- 
stituent caretaking chores to be able 
to do very much by way of technical 
legislative research and bill-drafting. 
About all that can be said is that 
the lawyer-Congressman is consid- 
erably more likely than the nonlaw- 


Supreme Court Decisions 
(Continued from page 530) 


name of the United States, he said, 
and the Court believes that “such a 
reading of the orders is the most 
reasonable construction of the lan- 
guage employed”. With respect to 
the ground taken by the Court of 
Appeals he said that the conclusion 
that the President lacked power to 
permit suits in the name of the 
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yer to address himself at committee 
hearings and executive sessions, and, 
on the floor, to questions concern- 
ing the language of proposed bills 
or the constitutionality of legisla- 
tion. There is an observable tend- 
ency on the part of the nonlawyer 
members to defer to the judgment 
of their lawyer colleagues on such 
“legal” questions. 

In the state legislatures, particu- 
larly in states where adequate bill- 
drafting services are not available, 
it is much more usual for a lawyer- 
legislator to do a substantial amount 
of actual drafting. Even here, how- 
ever, significant state legislative pro- 
posals are more often put into bill 
form by lawyers employed in state 
executive departments or by lawyers 
for business groups and other spe- 
cial interests. The great usefulness 
of a competent lawyer in the mem- 
bership of a typical state legislature 
is principally a matter of his ability 
to detect and correct “sleepers” and 
technical deficiences in bills drawn 
up outside the legislature. Almost 
every state legislature has a few 
lawyer members who are looked up- 
on by their colleagues as experts in 
this technical phase of the law-mak- 
ing enterprise. 

In matters of policy, as distin- 
guished from statutory technique, 
it is a familiar assertion that the 
presence of a large number of law- 
yers in a legislative body exercises 
a strong “conservative” influence on 
the legislature’s substantive deci- 
sions. The “overrepresentation” of 
lawyers in American legislative as- 
semblies is a familiar theme in po- 


United States was not compelled by 
the language of Section 205 (e) 
which provides merely for the bring- 
ing of actions by “the Administra- 
tor. . . on behalf of the United 
States.” There can be no doubt that 
the President had power to trans- 
fer any or all of the price administra- 
tion functions to the Attorney Gen- 
eral “as a step in the winding-up 
process” when controls were ended, 
he said, and moreover, nothing in 








litical science literature. It is certain- 
ly true that this alleged conservatism 
of lawyer-legislators operates observ- 
ably with respect to proposals for 
drastic changes in areas of the law, 
like procedure, in which lawyers 
have something of a_ professional 
vested interest. But there is no evi- 
dence that the lawyers in Congress 
and the state legislatures are, as a 
group, any more “conservative” than 
other members on general social and 
economic issues. The lawyer-legisla- 
tor may have been a corporation 
lawyer in private practice, but he is 
quite as likely to have represented 
personal injury claimants, labor 
unions or small farmer and business 
interests, and so to reflect their 
views on contemporary issues of pub- 
lic policy. 

It is, of course, true that legal 
training and law practice do develop 
certain traits of mind which most 
lawyers have in common. These 
prevailing professional attitudes 
would certainly include a preference 
for the case-by-case approach in at- 
tacking a problem, skepticism to- 
wards broad doctrinal generaliza- 
tions and a strong desire to seek 
out the precedents for any projected 
course of action. The presence of 
a large number of legislators pos- 
sessing these traits of mind will, of 
course, vitally affect the function- 
ing of any law-making body. But 
this is hardly “conservatism” in the 
sense of the familiar journalistic 
division of all men into “liberals” 
and “conservatives”, according to 
their views on specific social and 
regulatory issues. 


Section 205 (e) prevents the Attorney 
General from following his normal 
procedure of maintaining enforce- 
ment suits in the name of the United 
States itself. 

Mr. Justice DouGLas and Mr. Jus- 
tice CLARK took no part in the con- 
sideration or decision of this case. 

The case was argued by Robert W. 
Ginnane for petitioner, and by 
Thomas J. Downs and Theodore R. 
Sherwin for respondent. 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Tax Consequences of a Cancelled Debt 


® Taxable income can arise through 
a reduction in liabilities as well as 
through an increase in assets. Take, 
for example, the case of a man who 
buys a farm for $15,000, paying 
$5,000 in cash and giving the seller 
a mortgage for the other $10,000. 
\ year later the seller, in need of 
cash, offers to accept $9,000 in full 
satisfaction of the mortgage. The 
buyer is glad to pay the $9,000—but 
by so doing he realizes ordinary, 
fully taxable income of $1,000. (I. T. 
1018, 1950, 15 Int. Rev. Bull. 5.) 

It is not always the creditor, how- 
ever, whose financial position is so 
impaired that he is willing to take 
less than what is owed him. The 
more usual situation involves a 
debtor who is not able to meet his 
obligations. If he can persuade his 
creditors to cancel part of his debts, 
his financial future may look more 
promising. He would understand- 
ably, however, take a rather dim 
view of the idea that he had realized 
taxable income in extricating him- 
self from his difficulties. 

Practically all the law on the sub- 
ject is judge-made, starting with 
Justice Holmes’ opinion in United 
States v. Kirby Lumber Company, 
284 U. S. 1. The basic idea under- 
lying that decision was that, as a 
result of buying its own bonds at 
a discount, the taxpayer “made 
available . . . assets previously offset 
by the obligation of bonds now 
extinct”. Therefore, reasoned the 
Court, there had been “an accession 
to income” which should be taxed. 
It is difficult to challenge this con- 
clusion on theoretical grounds, but 
as a practical matter it worked a 
real hardship on distressed debtors. 


Starting in 1939, therefore, Congress 
decided to provide a measure of re- 
lief to corporations which bought 
up their own securities at less than 
face value. It offered them an elec- 
tion either to report the amount of 
the cancelled debt as income or to 
reduce the basis of property which 
they continued to hold by an equiva- 
lent amount. The election carried 
a time limit of about three years. 

Continuing to temporize, Con- 
gress extended the deadline six 
times over the next twelve years, the 
last extension being slated to expire 
with years beginning before Decem- 
ber 31, 1951. (Section 22 (b)(9) 
I.R.C.) The American Bar Associa- 
tion has long advocated that the 
problem be met squarely by provid- 
ing a permanent election for all tax- 
payers to eliminate from taxable in- 
come any amount attributable to 
the discharge of an indebtedness for 
less than its face amount, provided 
the taxpayer consents to a corre- 
sponding reduction in the basis of 
property retained by him. 

A provision to this effect was in- 
cluded in the American Bar Associa- 
tion Tax Revision Bill which was in- 
troduced in 1949 by Representatives 
Camp, of Georgia, and Reed, of New 
York. A separate bill dealing only 
with the subject of income from the 
discharge of indebtedness has been 
introduced by Representative Camp 
in the present session. (H.R. 2416, 
82d Congress, Ist Session.) At the 
time this note is being written this 
bill has been passed by the House of 
Representatives and its passage by 
the Senate has been recommended 
by the Finance Committee. Corse- 
quently, it is almost certain that the 





H.R. 
2416 simply makes permanent the 
privilege that has been successively 
extended to corporations. It there- 
fore will not apply to any cancelled 
indebtedness other than one evi- 


bill will soon become . law. 


denced by a corporate security. 

Establishment of a permanent 
election of this nature, even though 
thus limited, will (1) be a step 
toward conforming this segment of 
tax law to the ordinary taxpayer's 
understanding of what constitutes 
income, (2) more nearly correlate 
the imposition of tax liability with 
the ability to pay, and (3) assist the 
efforts of financially insecure debtor 
corporations to attain greater sta- 
bility. 

Because of the requirement that 
the basis of the debtor’s property be 
reduced to the extent of the for- 
given debt, it necessarily follows 
that the debtor will pay additional 
taxes in the future. There is no 
exemption from tax; there is only 
a postponement of payment. The 
tax will ultimately be paid, possibly 
over a period of years, as the result 
of smaller depreciation deductions, 
greater gains on the sale of property 
or inventory, a larger proportion of 
taxable income on subsequent col- 
lections of notes and accounts re- 
ceivable, or reduced losses. The only 
detriment to the government purse 
will be the possibility that some of 
the income will be taxed at capital 
gain rates rather than ordinary in- 
come rates; that, even if the profit 
is taxed as ordinary income, the tax- 
payer may be in a lower bracket 
when he reports that income; and 
that the government will have to 
wait until some later year to collect 
the tax. These objections seem 
minor when compared to the poten- 
tial benefits to taxpayers. 

Even after the bill becomes law, 
however, it is likely that uncer- 
tainties will continue to plague a 
forgiven debtor. For one thing, cor- 
porations that purchase their own 
securities at less than face value 
are, as previously noted, the only 
taxpayers who are given relief. 
Moreover, even a corporation, if it 
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Tax Notes 


feels there is any chance of success, 
will want to bring its case within 
one of the exceptions to the general 
rule, for complete exemption from 
tax is of course preferable ~o a mere 
postponement of payment. 

For example, one line of cases 
is based on the theory that the can- 
cellation is a gift trom the creditor 
to the debtor and therefore is 
specifically exempt from tax. The 
Supreme Court is responsible for 
conjuring up the unlikely picture of 
a benign landlord making a gift of 
past-due rent to his impecunious 
tenant, in the famous case of Helver- 
ing v. American Dental Company, 
318 U.S. 322. The lack of realism 
in such an interpretation was ap- 
parent even as the words were spok- 
en, for the Court hastened to add 
that it was well aware that the for- 
giveness of a debt could be moti- 
vated by purely selfish or business 
considerations rather than by a 
sense of philanthropy. 

Lower courts had barely accus- 
tomed themselves to distorting the 
facts of business transaction so as 
to be able to find a tax-free gift to 
the debtor—or to developing such 
weird distinctions as that between 
direct negotiations with the cred- 
itor and open market purchases— 
when the Supreme Court, in Com- 
missioner v. Jacobson, 336 U.S. 28, 
shifted ground to such an extent that 


three justices felt that there was an 
irreconcilable conflict between the 
two. decisions. Where the creditor 
is simply taking the best price pos- 
sible, the Court held, there is no 
real gift and the debtor does realize 
taxable income. 

The strain of living with both 
American Dental and Jacobson is 
already beginning to show. The 
Court of Claims has said unequivo- 
cally that the American Dental doc- 
trine does not apply if the transac- 
tion is in fact a transfer of the obli- 
gation for the best price available. 
Since it felt that each cancellation 
in the case at bar was the result of 
a creditor's individual business 
judgment, there was no gift. (Mar- 
shall Drug Company v. United 
States, Court of Claims, March 6, 
1951, cert. den. June 4, 1951.) Ten 
days later, the Court of Appeals for 
the Eighth Circuit, confronted with 
a fact situation almost identical with 
that in American Dental, decided 
that the landlord had intended to 
make a gift of the cancelled rent and 
therefore no taxable income was re- 
alized. Reynolds v. Boos, C.A. 8th 
(March 16, 1951.) This court did not 
mention the Jacobson decision. 

There may, of course, be excep- 
tional circumstances that can lead 
only to the conclusion that a gift was 
actually intended. The difficulties 
seem to have arisen because of the 


Supreme Court's willingness to find 
the elements of a gift in what was 
essentially a normal transaction, in- 
volving the exercise of business judg- 
ment, between debtor and creditor. 
If the pending bill becomes law, 
the influence of the American Den- 


tal decision may abate. Courts may 
be less inclined to allow corporate 
taxpayers a complete exemption 
from tax and compel them to be 
content with a postponement of tax 
liability until such time as they dis- 
pose of assets written down as the 
result of the cancellation. 

It must be admitted that under 
normal business circumstances a 
debtor realizes gain whenever he is 
able to settle a debt for less than 
its face value. But since the paper 
profit on such a transaction is not 
accompanied by any equivalent 
cash receipt with which to pay the 
tax liability on the gain, it is both 
desirable and logical to let the 
Commissioner wait until such time 
as there is a more concrete realiza- 
tion of the gain. There seems to be 
little justification, however, for re- 
stricting the application of such a 
solution to cases involving corpora- 
tions which purchase their own se- 
curities, while exposing other tax- 
payers to the vagaries of confused 
case law. 








Contributed by committee member William E. 
Jetter. 


Committee on Law Lists 


® On June 2, 1951, the Standing Committee on Law 

Lists issued Certificates of Compliance to the following 

covering 1951 editions: 
International Trial Lawyers 


Central Guarantee Company 
141 West Jackson Boulevard 
Chicago 4, Illinois 


Mountain States Legal Directory 
(Including States of Colorado, Idaho, 
Montana, New Mexico, Utah and Wyoming.) 
Legal Directories Publishing Company 
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5225 Wilshire Boulevard 
Los Angeles 36, California. 
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BAR ACTIVITIES 


Paul B. DeWitt + Editor-in-Charge 








Whitney North 
SEYMOUR 





® At the Annual Meeting of The 
Association of the Bar of the City of 
New York, Whitney North Seymour, 
former Assistant Solicitor General 
of the United States, was re-elected 
President and Chauncey B. Garver, 
Treasurer. Alfred P. O'Hara was 
elected Secretary. Vice Presidents 
elected were Chauncey Belknap, 
Norman S. Goetz, Morris Hadley, 
Francis Harding Horan and J. Ed- 
ward Lumbard, Jr. 


———~o--— - - 


" The Colorado Bar Association 
was successful in its effort to per- 
suade the Colorado legislature to 
adopt a bill providing for revision 
and codification of the laws of the 
state. The new statutory revision 
act provides a Committee on Statute 
Revision, consisting of the Chief 
Justice, the Attorney General and 
two members of opposite political 
parties from each house of the 
legislature. The committee will pro- 
vide the over-all direction for the re- 
vision of state statutes to be sub- 
mitted to the 1953 General As- 
sembly. The committee will be as- 
sisted by a Revisor of Statutes and 
such assistants as are necessary and 
will work with an appropriation of 
$25,000. 

The Association was disappointed 
in not securing the adoption by the 


legislature of its program relating to 
the judiciary. However, the Associa- 
tion did succeed in securing substan- 
tial raises in salaries for judges. 
Further reform measures, a bill to 
establish a judicial department, and 
to abolish justice-of-the-peace courts 
failed of passage. However, the As- 
sociation intends to press vigorously 
for these measures in the next legis- 
lature. 


Stuart T. 
SAUNDERS 





®" The Thirteenth Annual Meeting 
and Legal Institute of the Virginia 
State Bar was held in Richmond, in 
February, President Robert T. Bar- 
ton, Jr., presiding. The Institute was 
held on the first two days and at- 
tended by 165 members of the Bar. 
Courses were “Basic Accounting for 
Lawyers”, “Pretrial Demonstration”, 
and “Legal Problems in Tax Re- 
turns”. Recommendations of the 
Committee on Legal Aid and Legal 
Reference that Legal Aid Bureaus 
be established in each locality where 
needed under the supervision of the 
local bar associations were approved. 
The Committee on Legal Education 
and Admission to the Bar recom- 
mended that applicants to take the 
state bar examination must have a 
full three-year course in an accred- 
ited law school preceded by not less 
than two years of academic college 
credit. The State Bar reaffirmed its 


desire that the Supreme Court of 
Appeals have an Executive Assistant 
and that the Bar actively support 
legislation to this effect at the 1952 
session of the Virginia General As- 
sembly. There was a discussion of 
whether or not the Bar should fol- 
low any type of advertising and the 
following resolution was adopted: 
Reso.tvep by the Virginia State Bar 
that the Bar disapproves the under- 
taking of advertising campaigns by 
the legal profession in Virginia and 
of public information programs hav- 
ing the characteristics of commercial 
advertising. 
President Barton recommended that 
legal aid be extended to everyone 
who needed it; that future annual 
meetings of the Bar be held in con- 
junction with the Judicial Confer- 
ence of Virginia; urged the strength- 
ening of local bar associations and 
increasing their activities; recom- 
mended amendments to the Bar In- 
tegration Act of Virginia to permit 
bar publications and use of funds in 
the program of public information. 
Stuart T. Saunders, of Roanoke, was 
elected President; B. Drummond 
Ayres, of Accomac, was elected Vice 
President; R. E. Booker was re- 
elected Secretary-Treasurer. 


" The General Assembly of Ohio 
established a Joint Committee on 
Antisubversive Activities. This Com- 
mittee requested the Ohio State Bar 
Association to be represented at the 
first public hearing of the committee 
and to make suggestions on the 
method by which the committee 
should conduct its hearings. Dean 
Jefferson B, Fordham of Ohio State 
University College of Law repre- 
sented the Association and sub- 
mitted recommended rules to guar- 
antee fair proceedings. Among the 
suggestions made were that the hear- 
ings be public, except as a majority 
of the committee by action recorded 
in the minutes, determine that pub- 
lic interest requires secrecy; that wit- 
nesses have a right to counsel at 
either public or secret hearings; and 
that a person whose standing or rep- 
utation is adversely affected by evi- 
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Bar Activities 


dence given in a hearing before the 
committee has the right to appear 
and testify in his own behalf. The 
further recommendation was made 
that the committee seriously consid- 
er prohibiting photographs, moving 
pictures, television and radio broad- 
casts of witnesses testifying before 
the committee. 


a ae 


® The Detroit Bar Association has 
endorsed the program for the im- 
provement of judicial administra- 
tion adopted by the State Bar of 
Michigan. The program would in- 
crease compensation for judges, pro- 
vide a judicial retirement plan, 
adopt the American Bar Association 
plan for judicial selection, provide 
for an Administrative Supervisor for 
the lower courts, and set up a system 
of discipline for judges who bring 
discredit to the Bench. This program 
also has the support of the State 
Committee of the Section of Judicial 
Administration, of which George E. 
Brand is the chairman. 


John F. 
BROSNAN 





= At the Annual Meeting of the 
New York County Lawyers Associa- 
tion members admitted to practice 
for fifty years or more were special 
guests at a Jubilee Celebration. Dis- 
tinguished lawyers and judges acted 
as raconteurs for the evening. 
Among them were Judge Joseph M. 
Proskauer, Judge Samuel Seabury, 
Judge Edward R. Finch, Judge Phil- 
ip J. McCook and County Clerk 
Archibald R. Watson, last surviving 
founder of the Association. The 
women members of the Association 
dressed in the style of 1900 and 
served refreshments, and General 


Sessions Judge James G. Wallace 
led the meeting in singing songs of 
the early years of the century. 
Officers elected at the meeting 
were John F. Brosnan, President; 
Edward H. Green, Edwin M. Otter- 
bourg and Whitney North Seymour, 
Vice Presidents; 
Secretary; and 


Thomas 


Ruth 


Keogh, 
Lewinson, 
Treasurer. 


® The State Bar of Michigan has 
approved a bill to establish an Ad 
ministrator for State Courts, who 
would be appointed by the Michi- 
gan Supreme Court to collect statis- 
tics on the work of the courts and 
make recommendations as to im- 
provements in the administration of 
justice in the state. The bill is sub- 
stantially the model act prepared by 
the Commissioners on Uniform State 
Laws and approved by the Section 
of Judicial Administration. 


Lawyers Needed in Air Force Reserve 


"Current Air Force needs for well- 
trained legal officers were stressed by 
Major General Reginald C. Harmon, 
The Judge Advocate General, in a 
recent statement concerning the pres- 
ent officer procurement program of 
the United States Air Force Reserve, 
Judge Advocate General's Depart- 
ment. It was indicated that applica- 
tions under the program are now 
being accepted. 

The principal objective of the ef- 
fort is to secure additions to the new 
Service’s Reserve roster in the grades 
of first lieutenant and captain, 
although more mature lawyers with 
previous military legal experience 
can qualify for commissions in 
higher grades. Minimum demands 
have been set at graduation from a 
law school approved by the Amer- 
ican Bar Association plus admission 
to practice before the highest court of 
a state or before a federal court. No 
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practical legal experience is, there- 
fore, necessarily required for ap- 
pointment or assignment as first lieu- 
tenant, although the Department dis- 
tinctly prefers a few years contact 
with clients and courts. Applicants 
for this military grade should be less 
than 34 years of age. Applicants for 
captaincies should ordinarily be be- 
tween the ages of 34 and 40 years and 
should offer four or more years of 
legal experience beyond law school. 

Lawyers holding reserve connec- 
tions, commissioned or enlisted, with 
other branches of the service are not 
ineligible for consideration, provided 
they are conditionally released by 
the service concerned and are not on 
duty with that branch. 

Active duty assignments which 
may be expected by members of the 
Judge Advocate General’s Depart- 
ment lie in the fields of military 
justice (court-martial work), mili- 





tary affairs (general military legal 
office practice), claims, contracts, in- 
ternational law, patents and legal 
assistance (legal advisory service 
available to military personnel con- 
cerning personal affairs). It was as- 
serted that in the fullest sense mem- 
bers of the Department engage in 
the practice of law in a number of 
important professional areas. For 
the purpose of furnishing training in 
military legal specialties, there has 
recently been established the Judge 
Advocate General's School, The Air 
University, Maxwell Air Force Base, 
Alabama, The school’s second class 
began instruction on May 17, and a 
third is scheduled for September, 
1951, opening. 

Inquiries should be addressed to 
The Commanding General, Conti- 
nental Air Command, Mitchell Air 
Force Base, New York, Attention: 
Air Judge Advocate. 
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The Emancipated 

Judiciary in America 

(Continued from page 488) 

ment preceding the American Revo- 
lution boldly indicts George III, as 
did the Declaration of Independ- 
. . Judges de- 
pendent on his will alone for the 
tenure of their offices and the 
amount and payment of their sal- 
aries”. All of them protested against 
the admiralty courts, which had 
been extended “beyond their ancient 
limits” so as to permit dry-land per- 
secutions.!? These were the darlings 
of His Majesty—they were the hag- 
gard and dissolute sisters of the pre- 
rogative courts of the Stuarts whose 
law was His Majesty’s will. 

It was the irregular admiralty 
tribunals with tenure at the pleasure 
of the Crown and subsisting, like 
birds of prey, upon the victims of 
their talons, that caused Washington 
to exclaim in 1767 that “no one 
ought to hesitate to take up arms” 
to drive them from American shores. 

In England admiralty jurisdiction 
was confined to matters occurring 
upon the high seas and juries, “‘an- 
ciently” and usually, tried issues of 
fact. In the colonies the “ancient 
limits” were broken down and the 
jurisdiction of servile judges and 
custom officers, without juries, was 
extended to matters occurring with- 
in the limits of counties.!* 


ence, for making “ 


On the eve of the American Revo- 


lution, but before the coercive Acts 
of 1774, John Adams could say:** 

It may be depended on that all the 

commissions of Judges throughout 

America are without the words, Quam- 

diu se bene gesserint in them and con- 

sequently that this horrid fragment of 
futile despotism hangs over the heads 
of the best of them to this hour. 

When King and Parliament 
sought to tax the colonists to “pro- 
tect” them from “enemies” no longer 
existing after 1763, the colonists 
knew what the money was to be used 
for. Except in Georgia, and in New 
York after 1763,!* they had in a meas- 
ure restrained impecunious judges, 
holding office at the pleasure of the 
Crown, by raising or lowering their 
salaries in proportion to their zeal 
for liberty or for prerogative.’* Now 
this last check-rein was severed at the 
bit, with salaries to be paid by the 
Crown from taxes collected from the 
colonists.1® At long last, their chains 
were to be riveted with silver and 
gold extracted from their own pock- 
ets. 

When the Massachusetts colonists 
learned that December 17, 1773, was 
the last day before tea aboard ships 
in Boston Harbor was to be seized by 
customs officers for nonpayment of 
duties, and that on the eighteenth it 
would be seized and later sold in the 
black market money to 
pay servile judges, the “Mohawks” 
showed up on the night of Decem- 
ber 16, muttering something that 


to raise 





11. See MacDonald, Documentary Source Book 
of American History for typical protests. 

12. 6 George I! 13; 4 George Ill 15; 5 George 
lll 33; 5 George II! 12; 7 George III 46; Kellogg, 
American Colonial Charters 259, et seq; Bland, 
Inquiry Into Rights of British Colonies (1766); 2 
Rowland, Life of George Mason 381; MacDonald, 
Documentary Source Book of American History 
117, 136, 146, 162. The admiralty courts were 
the “commerce courts'’ prior to the Revolution. 
Until around 1840, the words ‘‘to ship’’ meant 
only “to send by ships’’. 

13. 3 Life and Works of John Adams 558. 

14. 7 New York Colonial Records 7, 797. 

15. Russell, Colonial Legislation 192. 6 New 
York Colonial Documents 462, 470, 484, 500-505. 
9 New Jersey Archives 323-326, 345-347. 11 Board 
of Trade Journal 255, 263, 285. 

16. McDonald, op. cit. .117, 122, 155, 159. 
New Hampshire was the last of the states to 
adopt a Constitution and bill of rights before the 
Philadelphia Convention. Its Bill of Rights of 


1784 contains a typical expression of the pre- 
vailing contemporaneous views with respect to the 
emancipation of judges, Paragraph 35 is as fol- 
lows: “It is essential to the preservation of the 
rights of every individual, his life, liberty, property 
and character, that there be an impartial inter- 
pretation of the laws, and administration of 
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sounded ominously like “To Your 


Tents, Oh Israel”, and threw it 
overboard.17 
The Massachusetts Government 


Act of 1774 18 was the answer to the 
“Mohawks”. It took from the people 
of Massachusetts every charter guar- 
anty of justice under law. It specifi- 
cally provided for rendering judges 
servile to the Crown both as to ten- 
ure and pay and set up elaborate ma- 
chinery for packing juries—the fact- 
finding tribunals of that day. 

In thus polluting the streams of 
justice, King and Parliament im- 
posed the rule of the Stuarts upon a 
charter colony as had been done long 
before in the royal colonies by king 
alone. In thus polluting the last 
trickling streams of justice, George 
III anticipated Karl Marx by seven- 
ty-five years,!® and anticipated the 
United States Congress by 175 years. 
In 1774 it meant the sword—and the 
sword to the hilt. In 1951 it is the 
historians’ “hyperbole in the sangui- 
nary simile” and it means “the em- 
piric process of administration”, as 
applied by obsequious executive “ex- 
perts” to uncatalogued “devices and 
stratagems”.?° Thus the fruits of val- 
or and victory in an ageless struggle 
are enmeshed and lost in the jargon 
of “social[ized] justice”. 

The Earl of Chatham was under 
no misconception in 1775 when he 
introduced a bill in Parliament 
which he believed would answer the 





justice. It is the right of every citizen to be tried 
by judges as impartial as the lot of humanity will 
admit. It is therefore not only the best policy, 
but for the security of the rights of the people, 
that the judges of the supreme (or superior) judi- 
cial court should hold their offices so long as 
they behave well; and that they should have 
honorable salaries, ascertained and established by 
standing laws." Thorpe, Constitutions and Charters 
2457. Many previous state constitutions and bills 
of rights contain similar provisions. New Hamp- 
shire, like all the other colonies, had tasted the 
bitter cup of tyranny held by the hand of a servile 
judiciary. It too had fought back with every feeble 
weapon at hand. For all of its nearly one hundred 
years prior to 1771 (except from 1686 to 1689), its 
assembly had refused to pay one cent towards 
the salary of judges holding office during the 
pleasure of the King. Fry, New Hampshire, os a 
Royal Province 465, et seq. It had seen its judges 
come and go “at the pleasure’ of kings and their 
governors, until all its springs of hope were filled 
with despair. Ibid, 465. As it was finally break- 
ing, under the heavy hand of power, and at last 
voting salaries to servile judges to rescue its 
frontier from anarchy, one may discern pathetic 
resignation in its plea for an emancipated judi- 
ciary in 1769. 7 Province Papers of New Hompshire 
230. Probably more American colonial judges 


were removed ‘‘at the pleasure of his majesty” 
during the seventy-five years after the Act of 
Settlement, than were removed in England during 
the seventy-five years preceding the Act of Settle- 
ment. See, for examples: Tanner, The Province of 
New Jersey, 1664-1738, c. 23; Field, Provincial Courts 
of New Jersey, (numerous pages); 6 New York 
Colonial Documents, pages 14, 404; 1 Collections 
Historical Society of South Carolina, pagés 90, 92, 
130, 134; 2 ibid., 273, 306, 309; Rivers, Early 
History of South Carolina c. 61, § 6; 2 Carroll, 
Historical Collections of South Carolina 427; 
1 North Carolina Colonial Records 705; 8 Colonia! 
Records of Georgia 735-749; Stokes, View of the 
Constitution of the British Colonies in 1776, 158; 
Fry, supra at 465; Haynes, Selection and Tenure 
of Judges, 59, et. seq. 

17. Miller, Origins of the American Revolution 
347. ° 

18. McDonald, op. cit. 155; 14 George II! 29, 
45. 

19. Capital and other Writings of Karl Marx 
(Carlton House Edition 1932) 379, 404. 

20. N.L.R.B. v. Gullett Gin Co. 71 $.Ct. 337, 
citing Frankfurter in Phelps Dodge Corp. v. 
NLRB 313 U.S. 177. For the “‘historian’s . . 
hyperbole"’ see, Jones v. Securities Commission, 
298 U.S. 23. 
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“salutary purposes expressed in its 
title”, being “A Provisional Act for 
Settling the Troubles in America 
”, under the terms of which ad- 
miralty courts were restricted to 
their “ancient limits” and colonial 
judges were placed upon the same 
footing with respect to nonprecar- 
ious tenure and pay as were the judg- 
es of England under The Act of Set- 
tlement of 1701.74 It was only after 
England had lost the American Rev- 
olution that Parliament took the ad- 
vice of Chatham, and, after 1780, to 
prevent further loss of its colonial 
empire, gave to all its remaining col- 
onies an independent judiciary.* 


In the struggle to maintain the roy- - 


al prerogative to rule despotically, 
through the instrumentality of a 
servile judiciary, Charles I lost his 
head, James II lost his throne and 
George III lost an empire. 


Most States Had Freed Judges 
Before Constitution 


Before the Declaration of Independ- 


ence, South Carolina, Virginia and 
New Jersey adopted constitutions es- 
tablishing judiciaries emancipated 
from executive control. Before the 
adoption of the Federal Constitution 
every state had adopted a constitu- 
tion establishing nonprecarious ten- 
ure for its judges, except Pennsylva- 
nia and New Jersey, where terms for 


21. Raynal, History of British Settlements and 
Trade in North America (1779) 351, et seq. 

22. Reinch, Colonial Government (1902) 363. 

23. Governor Wright of Georgia removed Chief 
Justice Grover in 1763 for ‘‘insubordination’’. 
8 Colonial Records of Georgia 735-749. 

24. 11 Board of Trade Journal 238. 

25. Thorpe, 519 ef seq.; 1 Winthrop's Journal 
290. William Hard, The Connecticut (1947) 61 
ef. seq. 

26. 1 Thayer, Cases on Constitutional Law 73. 
Bates, Rhode Island and the Union 107, 128-134. 
James M. Varnum, Pamphlet, Trevett v. Weeden, 
printed by John Carter, Providence, 1787. 

27. Federalist, No. 48. 

28. 2 Elliott's Debates 
Federalist, No. 48. 

29. 1 Farrand 12, 13, 479; 2 id. 42; 3 id. 19, 47. 

30. 2 Farrand 28. Rhode Island judges were 
displaced as the Constitutional Convention was 


480. 3 Farrand 47, 
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years “during good behavior’ were 
established, except Connecticut and 
Rhode Island which had adopted 
their colonial charter, and except 
Georgia, whose judges had never 
known anything but dependence up- 
on the King and Parliament both as 
to tenure and pay.?3 Georgia’s civil 
establishment was supported by Par- 
liament for many years as in Nova 
Scotia.2* Connecticut had an inde- 
pendent judiciary from 1639 until 
one dependent upon the Assembly 
was imposed by its Charter of 1662.%5 
It was elective and the first judiciary 
emancipated from control by any 
other branch of government known 
to the English-speaking world. 

Rhode Island’s Charter of 1663 
made its judiciary dependent upon 
the legislative assembly. The deci- 
sion in the Rhode Island case of 
Trevett v. Weeden (1786)**, resulted 
in the judges being displaced for 
doing their duty. Judges were being 
awed by the Pennsylvania Assembly 
in 1787.27 

That, as well as the experience of 
the people under legislative courts 
during the Commonwealth in Eng- 
land and the propensities of all legis- 
lative assemblies to usurp power, led 
our constitution-makers to fear legis- 
lative control as much as executive 
control.?8 Morris of 
Pennsylvania, on the Committee of 


Gouverneur 


Style, finally drafted the judiciary 
provisions. In the convention, he, 
and others, drove home the horrors 
of legislative tyranny. The recent 
Rhode Island case had been in 
every newspaper and was on the lips 
of everyone there.*® For example, on 
July 17, Madison said:%° 

In Rhode Island the Judges who re 
fused to execute an unconstitutional 
law were displaced and others substi- 
tuted by the legislature who would be 
willing instruments of the wicked and 
arbitrary plans of their masters. 

Everyone knew, of course, that the 
displacing of the Rhode Island 
judges resulted from their decision 
that the Assembly was without con 
stitutional power to constitute ir- 
regular tribunals exercising judicial 
powers, which were not “inferior to 
the Supreme Court” of Rhode Is- 
land.*! 

Our Forefathers laughed** at the 
preamble to the Rhode Island law 
which said that, whereas 

...the usual and stated methods and 
times of holding courts within this 
State is impracticable, inexpedient 
and inapplicable to the true intent 
and meaning of said Act, and alto- 
gether insufficient to carry into effect 
the good purposes of this legislature 
touching the same, 

Therefore the irregular tribunal 
was necessary and proper. It is hard 
to understand the joke today. 


[To be continued in the next issue] 





getting under way in 1787. Bates, supra. Madison 
made his speech about Georgia and Rhode Island 
judiciaries on July 17. On the next day Ghorum 
and Gouverneur Morris made speeches about the 
situation in Rhode Island. On that day Judges 
were emancipated ‘‘Nem Con"’. 

31. This decision was based in part on the 
twenty-ninth chapter of Magna Charta. Bates, 
supra. 

32. 2 Farrand 47, 48. The humorous opposi- 
tion to perpetuating the laws of Rhode Island by 
Gouverneur Morris seems to have brought forth 
a laugh from every one except members of the 
Georgia delegation who got an inferiority com- 
plex from it. When Madison, a few minutes later, 
proposed to guarantee the constitutions of the 
various states, Houston, of Georgia, said he didn't 
want Georgia's constitution perpetuated because 
it was *‘a very bad one’’. (While purporting to 
“separate’’ the judiciary from the legislative and 


executive it effectively abolished it. Thorpe 
Charters and Constitutions 782, 783) History does 
not record that some delegate said ‘‘Pennsylvania's 
Constitution doesn't smell like a rose’, but 
something like that must have been said. Penn- 
sylvania’s Constitution made judges appointive 
by the executive and removable by the Assembly 
for ‘misbehavior at any time’. Tenure was for 
seven years. The Assembly had already used its 
power to awe the judiciary. Federalist, No. 48 
Wilson, in the Pennsylvania ratifying Convention, 
reported to the people of Pennsylvania on the 
‘surprise’ of others at the judiciary provisions 
of their Constitution, commenting that ‘if, every 
five or seven years, the Judges are obliged to 
make court for their appointments to office, they 
cannot be styled independent’’. 2 Elliott 480 
Pennsylvania changed her constitution a few 
months thereafter and established an independent 
judiciary. Thorpe, 3096. 
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Per Stirpes and Not 

Per Capita 

(Continued from page 492) 

these children look like ours. These 
children are much younger than Jun- 
ior and Sue. This is all very instruc- 
tive but it hasn’t the slightest thing 
to do with our family.” 

This illogical analysis rather 
rocked Mr. Grimes on his heels, but 
he quickly rallied to the attack. 
‘Well, how would you like it if the 
two children could boss you around 
because they had two-thirds of the 
money and you had a paltry one- 
third?” 

“I wouldn't permit it for one sec- 
ond”, she announced in no uncertain 
terms. ‘“Those children are never go- 
ing to boss me around. You know 
very well, Fred Grimes, how good I 
am at managing money and keep- 
ing my own check book. I will sim- 
ply take all that is left and that will 
be that.” 

Mr. Grimes slowly shook his head. 
“No,” he said, “you won't. I used to 
think so too, but I have now seen 
the error of my way.” 

“Well then, why don’t you sit right 
down now and write a note to whom 
it may concern, saying that I am to 
get everything if anything happens 
to you?” 

“That won't do at all,” said Mr. 
Grimes from the heights of his supe- 
rior wisdom. “We must plan our 
estate carefully: we must provide a 
reserve for cash requirements.” 

“What kind of nonsense are you 
talking?” interrupted Mrs. Grimes, 
“Cash requirements? I have plenty 
of cash requirements but I don’t 
see what that has to do with your 
estate. By the way, I need more 
money for the August bills, and 
pronto, so don’t go around talking 
about reserves or cash requirements 
if you die.” 

After a short pause, she again came 
back to the argument. “Do you real- 
ly mean to sit there and tell me” she 
asked, a little more respectfully, 
“that, unless you have a will, I won't 
get your property?” 

“Yes,” he answered, “that’s exactly 
what I mean.” 


“Then for heaven’s sake,” she said, 
“stop fooling around and take care 
of it tomorrow morning! I suppose 
you will have to see a lawyer.” After 
another pause, “Why don’t you go 
down and see Joe Chew since Maud 
and I have become such good 
friends?” 

“Well,” said Mr. Grimes, “I guess 
maybe I will. By the way, you should 
have a will also, you know.” 

“I should? Even if I don’t have any 
property?” she asked. 

“Yes,” answered Mr. Grimes, “they 
tell me you should.” 

“Well,” she answered, “the one 
thing I am going to make sure of is 
to fix it so you don’t follow in Uncle 
George’s pattern and marry some 
blonde who will get my silver, china 
and that portrait of my grand- 
mother.” 

This terminated the conversation. 
But the next morning, as she deliv- 
ered him to the 8:04, she said, in a 
very definite tone of voice, “Now, 
Fred, go in there and see Joe Chew 
without fail today.” 

And so it happened that Mr. 
Grimes found himself telephoning 
Mr. Chew, that is, Joe, for an ap- 
pointment. A time was fixed for the 
following afternoon and, at Joe's 
suggestion, Mrs. Grimes or Sue, as 
he now called her, was to come along 
too. 

That night, when Mr. Grimes an- 
nounced her inclusion in the confer- 
ence, Mrs. Grimes was both sur- 
prised and pleased. 

“What in the world does he want 
to see me about?” she asked in a 
satisfied tone of voice, “And, if he 
is calling me Sue, I'll certainly Joe 
him right back. What do you sup- 
pose you wear when you talk to a 
lawyer about your heirs, a Bes Ben 
hat or just a conventional shroud?” 
This Mr. Grimes could not answer. 

On the following day, promptly at 
the appointed hour, they appeared 
in the waiting room of their new 
counselor. They did not in the least 
resemble the happy couple of the 
insurance ad. On the contrary they 
both felt a bit nervous in their un- 
accustomed surroundings. 
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Lawyer Chew's Office Combines 

Early American and Modern Art 

The waiting room in which they en- 
tered was an impressive affair with 
its subdued lighting and early Ameri- 
can furniture. It was not Mr. Grimes’ 
idea of what a law office would 
look like. Instead of pictures of 
Lincoln and Webster, which he 
had always understood were standard 
equipment for lawyers, there hung 
on the walls a couple of modernistic 
oils; one depicted a bunch of banan- 
as hanging around the neck of a 
worried looking dead fish and the 
other, God knows what—perhaps 
Ruskin would have been justified 
in describing it as “a pot of paint 
A large and 
steel engrav- 
ing of some sort of a courtroom 
scene covered another wall. It showed 
an excited young woman whose dress 
seemed to have been partly torn 
off shaking her fist at the judge. 
Her antics were causing a mnear- 
panic among a large group of Eng- 
lish barristers gathered about the 
courtroom. She seemed thoroughly 
confused—as though caught in the 
toils of some legal situation she did 
not at all understand. “Why does she 
get so upset?” thought Mr. Grimes. 
“Really, it’s surprising how hard it 
is for some people to comprehend 
legal matters.” 

This masterpiece was entitled 
“The Trial of Effie Deans”. Turning 
to Mrs. Grimes, who was a graduate 
of Rosemary Hall and therefore 
knew her art, Mr. Grimes asked, 
“Sue, who in the world is Effie 
Deans?” 


flung at a canvas”, 
exceedingly gloomy 


“Deans? Deans?” she said, search- 
ing her memory. “Wasn't that the 
washed-out blonde we met last winter 
in Florida with the Bartletts?” For- 
tunately at this point the reception- 
ist announced that Mr. Chew was 
ready and waiting, thus sparing Mr. 
Grimes any further embarrassment 
on the subject. 

Mr. Chew greeted them effusively, 
removed Mrs. Grimes’ coat and, after 
them both comfortably, 
picked up the telephone and said, in 
a very businesslike tone of voice, 


seating 
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“Take my calls and teil George Sly 
to come in.” 

Presently, a smartly dressed, bright 
looking young man entered the con- 
ference room. 

“George,” said Mr. Chew, “I would 
like to have you meet Mr. and Mrs. 
Grimes. Mr. and Mrs. Grimes, this 
is George Sly, one of my junior part- 
ners.” 

“Oh! A junior partner!” said Mrs. 
Grimes brightly. “Well, I am cer- 
tainly glad to meet a junior partner. 
I remember going to a lawyers’ meet- 
ing one time and hearing a Mr. Black 
sing a song about the junior part- 
ners. From what I understand the 
junior partners are the ones who do 
all the work in law offices. Isn’t that 
right, Joe?” she asked. 

“Well,” he said, “I will tell you 
Sue. John Black is a very nice fellow 
and a very good friend of mine, but 
don’t believe everything you hear 
him say or sing.” 

“Now, the first thing we should 
do,” announced Mr. Chew, drawing 
out a block of scratch paper, “is to 
make a list of Fred’s assets. So, let's 
start out with stocks and bonds. 
What do you have there, Fred?” 


Mr. Grimes 

Has Come Prepared 
Anticipating some such question 
might be asked, Mr. Grimes had pre- 
pared a list of such securities as he 
had managed to accumulate out of 
his excess earnings, if any. As he 
looked over the list now it was really 
more impressive than he had re- 
membered. 

“Well! welll” said Joe. “You cer- 
tainly have done a pretty good job. 
That's a fine list. Who selected these 
for you?” 

“I did”, promptly interjected Sue. 
“I am very smart about investments, 
you know.” 

“Now,” said Lawyer Chew, “what 
about your interest in your busi- 
ness?” 

“Oh!” said Mr. Grimes, “I own 
about 90 per cent of it. We have 
done pretty well over the years.” 

At that the lawyer raised his eye- 
brows with some skepticism, slightly 
annoying his new client. 
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“Is that good or bad for the heirs?” 
asked Mr. Grimes. 

“Well, it is probably good both 
for the heirs and for the tax-gather- 
ers. Let’s see your balance sheet and 
earnings statement!” These he stud- 
ied for a moment and then remarked, 
“Very good, very good, but a high 
tax value and no liquidity!” And so 
went the questioning on and on un- 
til a final figure was reached which 
might have a relation to the value 
of the prospective testator’s taxable 
wealth. 

Through all this conversation Mrs. 
Grimes’ attention wandered. She 
took very little notice of what the 
conferees were saying or doing. Out 
of a clear skv. at least a clear sky 
as far as slice was concerned, Mr. 
Chew s.id, “Now, let's put Sue’s as- 
sets on paper.” 

At this point she came to with 
a start. “What did you say?” she ex- 
claimed. “Put my what on paper? 
Oh, my assets! I thought for a min- 
ute you said my—. Well, never mind 
what I thought.” 

The character of her assets was 
vastly different from that of her con- 
sort. They seemed to consist of old 
furniture, portraits, china, jewelry 
and a conglomeration of various 
worthless items. It was not at all so 
impressive as that of her spouse. At 
this point Lawyer Chew handed the 
memorandum to Mr. Sly, instructing 
him to calculate quickly whether 
Mr. Grimes would be better off tax- 
wise to take full advantage of the 
marital deduction. 

“By the way,” said Mr. Grimes, 
“what is this marital deduction all 
about?” 

Thereupon, the legal consultant 
shook himself and took off into the 
stratosphere, emitting such sounds 
as qualifying assets, tax brackets, 
powers of appointment, powers of 
invasion, total income, net amount 
passing to the spouse, etc., etc. All of 
which enveloped Mr. Grimes in a 
mental fog so dense as to make the 
London variety seem like the clear 
air of a bright September day. Mr. 
Grimes concluded that his previous 
understanding of the marital deduc- 






tion, so carefully distilled from the 
Trust Company literature, was com- 
pletely inadequate; and, as far as 
Mrs. Grimes was concerned, she did 
not understand a word the lawyer 
was saying. In fact, she was not at all 
certain that he knew what he was 
talking about either. 


Chew Explains the Sad Death 

of Stare Decisis 

The only part of the lecture which 
either client could comprehend at 
all was that in which the counsellor 
talked about a murder committed on 
the body of someone or something 
called stare decisis. It seemed this 
character had received very harsh 
and unjust treatment at the hands 
of the New Deal Supreme Court. So 
harsh and unjust, in fact, that Sue 
thought something or somebody 
ought to do something about it. It 
all seemed very hopeless. 

Eventually, George, the junior 
partner, returned with some neatly 
typewritten figures. 

“Well,” he said, “my calculations 
show definitely that Mr. Grimes 
should take full advantage of the 
marital deduction but that Mrs. 
Grimes should not. 

“I always thought”, exclaimed 
Mrs. Grimes with some sharpness, 
“that everyone was supposed to be 
equal before the law. If Fred can 
take advantage of this thing, why 
can’t 1?” 

“Because it will cost your heirs 
more money if you do”, he answered 
firmly, “and you wouldn’t want that 
to happen.” 

“Why not?” she asked. 

“Don’t you care how much they 
pay?” 

“No, I don’t. Let them pay their 
own bills. I am not going to”, she 
said, turning her attention to a 
memorandum the junior partner 
handed her. 

This she did not in the least un- 
derstand. At the bottom of the sheet, 
under the heading “Estimated Estate 
Tax If Full Advantage of the Marital 
Deduction Is Taken” appeared the 
figure $105,000. Under the heading, 
but “If No Marital Deduction Is 
Taken”, appeared the figure $206,000. 
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Of course, the computation that pro- 
duced these staggering figures meant 
nothing to her. As she stared at the 
figure $105,000, she reached the con 
clusion that her original idea about 
Mr. Chew’s being too expensive was 
right. He was too expensive a lawye1 
for them. 

She looked up and said, “Joe, I 
want to be very frank with you. I 
was afraid, after Maud told me about 
the big corporations you represent, 
that you were too expensive for us. 
And, when I see this figure of $105,- 
000 I knew I was right. We can’t 
afford anything like that. We aren't 
millionaires but just very ordinary 
people. I wonder if you can’t send 
us to some cheaper lawyer.” 

Both Fred and Joe stared at her a 
moment in silence. Finally, Fred said, 
“Let me handle this one Joe!” “Sue,” 
he said, patiently, “this figure of 
$105,000 startles me as it does you 
but it is not the amount of Joe’s 
fee. It is the amount of money Uncle 
Sam will collect when I die.” 

“Uncle Sam!” she said, in a rage. 
“What has he to do with it? What 
is he sticking his nose in here for? 
We haven't got $105,000 and never 
did have. At least, if you have that 
amount of money you have kept 
very quiet about it. We can’t afford 
to pay taxes like that. Besides, what 
does this Uncle Sam do with it?” 

At this point Fred passed the buck 
back, saying, “Joe, you had better 
handle this. I am just the fall guy 
who is supposed to produce the 
money.” 

On and on the discussion con- 


The International Trial 
at Nuremberg 
(Continued from page 496) 

The Charter of the International 
Military Tribunal, established by 
the London Agreement, thus de- 
fined the crimes of which the Tri- 
bunal was given jurisdiction, viz.: 

(a) Crimes Against Peace: namely, 
planning, preparation, initiation or 

waging of a war of aggression, or a 

war in violation of international 

treaties, agreements or assurances, or 





tinued, becoming cloudier and cloud- 
ier all the time. 

Then, just to get a little much 
needed relief, they shifted from taxes 
to another subject, 1.e., the provisions 
of the will itself. Now Lawyer Chew 
really took over. “There should be 
two trusts in Fred’s will,” he an- 
nounced, “one to take advantage of 
the marital deduction and one not 


to. 
Mrs. Grimes Is Insulted 
by the Per Stirpes 
Mrs. Grimes, it seemed, was to have 
all the income until her death, at 
which time the children and their 
issue and the issue of the issue were 
to take over. If one child died leav- 
ing issue, the issue to take per stirpes; 
and, if one child died without issue, 
the issue of the surviving child to 
take per stirpes; and then the issue of 
the surviving issue per stirpes, and so 
on and on. It really was very simple. 
“Did you say ‘per stirpes’?” asked 
Mrs. Grimes. “What in the world 
does that mean? Or is it just an ex- 
pression you 
yourselves?” 
“I can easily explain it to you”, 
he said, drawing a block of paper 
toward him. “This circle represents 


lawyers use among 


you, Sue, and this one Fred. You are 
married and have two children, Jun- 
ior and Susie. Check?” 

“Check” she said. 

‘Now, Susie dies leaving two chil- 
dren and Junior dies leaving three 
children.” 

‘“‘Wrong’”’ said Mrs. Grimes. 
‘Neither one is married nor has any 


children. Susie is only ten. How 


participation in a common plan or 
conspiracy for the accomplishment of 
any of the foregoing: 

(b) War Crimes: namely, viola- 
tions of the laws or customs of war. 
Such violations shall include, but not 
be limited to, murder, ill-treatment 
or deportation to slave labor or for 
any other purpose of civilian popula- 
tion of or in occupied territory, mur- 
der or ill-treatment of prisoners of 
war or persons on the seas, killing of 
hostages, plunder of public or private 
property, wanton destruction of cit- 





Per Stirpes and not Per Capita 


could she be married? We're not 
Kentucky mountaineers you know.” 

This shook the lawyer a bit and 
finally he said, “I tell you, Sue, may- 
be you better not try to understand 

-just take it on faith.” 

At the end of an hour and a half 
both clients had taken such a mental 
beating that they were unable to 
comprehend even the simplest state- 
ments. Lawyer Chew observed with 
alarm that they were gradually losing 
control of themselves and so abrupt- 
ly broke off, hoping to avoid the ne- 
cessity of calling in the Pulmotor 
squad. 

He got up quickly, saying, “We are 
all pretty tired out I guess. Just leave 
everything to me. I will make some 
drafts of wills for you and we will 
discuss them at a later time.” 

This suggestion met with the in- 
stant approval of the spouses as they 
now thought of themselves. As they 
passed by the dead fish and bananas, 
Mr. Grimes paused before the pic- 
ture of Effie Deans struggling with 
the law. “Effie,” he said, “I don’t 
know who in hell you are but now I 
know how you feel about the law. 
Fight 'em kid! Don’t let 'em get you 
down!” 

As they emerged on the street, a 
sign caught Mr. Grimes’ eye “Cock- 
tail Lounge—Air-Conditioned.” He 
hastily pulled his consort through 
the door, staggered up to the bar and 
said, “Quick, Burt! Give me a dou- 
ble marital deduction on the rocks 
without any per capita, but plenty 
of per stirpes. 

“Make mine triple” said Sue. 


ies, towns or viliages, or devastation 
not justified by military necessity: 

(c) Crimes Against Humanity: 
namely, murder, extermination, en- 
slavement, deportation and other in- 
humane acts committed against any 
civilian population, before or during 
the war, or persecutions on political, 
racial or religious grounds in execu- 
tion of or in connection with any 
crime within the jurisdiction of the 
Tribunal, whether or not in viola- 
tion of domestic law of the country 
where perpetrated. 
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The International Trial at Nuremberg 


Leaders, organizers, instigators and 
accomplices participating in the for- 
mulation or execution of a common 
plan or conspiracy to commit any of 
the foregoing crimes are responsible 
for all acts performed by any person 
in execution of such plan. 


Charter Was Declaratory 
of Existing Law 


While the charter created a new 
tribunal for the punishment of 
crimes of an international character, 
there was nothing new in the defini- 
tion of the crimes it was author- 
ized to try. This is perfectly clear 
with respect to the crimes described 
in the charter as war crimes and 
crimes against humanity, the latter 
classification having been _ inter- 
preted by the Tribunal as referring 
only to acts which constituted war 
crimes within the meaning of the 
charter. That the killing of prison- 
ers of war, the plundering of con- 
quered territory, the enslavement 
of civilian populations and other 
crimes of this character constitute 
violations of the laws of war, and 
that persons guilty of such viola- 
tions may lawfully be prosecuted 
and punished for them by the en- 
emy if they fall into his hands, is too 
well settled to admit of argument. 
See Ex Parte Quirin, 317 U.S. 1; 
Application of Yamashita, 327 US. 
1, 66 S. Ct. 340. I think it equally 
clear that, since the Kellogg-Briand 
Pact, signed August 27, 1928, the 
making of aggressive war is also a 
violation of international law regu- 
lating warfare and is punishable as 
such. 

Prior to the Kellogg-Briand Pact, 
the attempt to outlaw war as an 
instrument of national policy had 
engaged the attention of the world 
for many years. The Hague Conven- 
tions of 1899 and 1907 had had 
this as their ultimate objectives; 
and the League of Nations had 
made repeated efforts to that end. 
In 1923 the draft of a treaty of mu- 
tual assistance sponsored by the 
League declared that “aggressive 
war is an international crime”. The 
Geneva Protocol of 1924, recom- 
mended by the unanimous resolu- 
tion of the Assembly of forty-eight 
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members of the League, asserted 
that “a war of aggression constitutes 
. . an international crime.” In the 


treaty of Locarno of October 16, 
1925, all the signatory powers 
agreed that they would “in no case 
attack or invade each other or re- 
sort to war against each other’. In 
1927 the Assembly of the League 
adopted with unanimity a declara- 
tion concerning wars of aggression, 
the preamble of which stated that 
the Assembly was convinced that “‘a 
war of aggression can never serve as 
settling international disputes, and 
is, in consequence, an international 
crime...” and went on to declare 
that “all wars of aggression are and 
shall always be prohibited”. 
International law is not the prod- 
uct of an international legislature. 
It grows by the common consent of 
nations—by the application of the 
reason of mankind to international 
relationships. It is expressed, not 
only in treaties and protocols, but 
also in the decisions of courts, in the 
resolutions of international assem- 
blies and in the writings of jurists of 
accepted standing. By 1928, the con- 
cept that a war of aggression was a 
crime against the peace of the world 
and that war might not be used as 
an instrument of national policy 
had gained such wide acceptance 
and had been proclaimed in so 
many authoritative sources, that no 
international lawyer of any stand- 
ing would any longer have con- 
tended that aggressive war, or war 
as an instrument of national policy, 
remained the unrestricted right of 
sovereign states. The world had pro- 
gressed beyond that barbarism. In 
1928, however, the prohibition 
against waging war as an instru- 
ment of national policy was made 
a matter of positive law by the Kel- 
logg-Briand Pact, which was ratified 
by practically every nation in the 
world. That Pact embodied and 
made concrete the conclusions 
which the world conscience had al- 
ready reached on the question of 
aggressive war; and for this reason 
it was not regarded as revolution- 
ary or as marking any abrupt 
change. In 1939 it was binding on 


sixty nations including Germany. 
Its first two articles are as follows: 

Article I. The High Contracting 
Parties solemnly declare in the names 
of their respective peoples that they 
condemn recourse to war for the solu- 
tion of international controversies, 
and renounce it as an instrument of 
national policy in their relations with 
one another. 

Article II. The High Contracting 
Parties agree that the settlement or 
solution of all disputes or conflicts of 
whatever nature or of whatever ori- 
gin they may be, which may arise 
among them, shall never be sought 
except by pacific means. 

The effect of these articles was to 
forbid resort to war as an instru- 
ment of national policy irrespective 
of the purposes or grievances of the 
parties. The right of self-defense 
was not impaired, as the diplomatic 
correspondence attending the rati- 
fication of the pact clearly shows; 
but resort to war as a means of na- 
tional policy, however just that pol- 
icy might be considered, was clearly 
outlawed. In this respect the differ- 
ence between defense and aggres- 
sion differs from the medieval dis- 
tinction between just and unjust 
war. Under modern conditions, war 
has become an instrument of such 
terrible suffering to the human 
race that wars of aggression ought 
not to be tolerated. Redress of griev- 
ances must be sought in appeals to 
reason and conscience and not to 
force. As was well said by Henry 
L. Stimson, Secretary of State, in 
1932:5 

War between nations was re- 
nounced by the signatories of the 
Kellogg-Briand Treaty. This means 
that it has become throughout prac- 
tically the entire world...an illegal 
thing. Hereafter, when the nations 
engage in armed conflict, either one 
or both of them must be termed vio- 
lators of this general treaty law. .. We 
denounce them as law breakers. 

The Kellogg-Briand Pact was thus 
not the expression of a mere pious 
hope, but a definite statement of 
positive law. Thereafter those guilty 
of making such war were violating a 
definite provision of international 
law relating to warfare; and it has 
long been settled that a violation of 





5. Quoted by the Tribunal, 6 F.R.D. 108. 
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the laws of warfare is a crime for 
which punishment may be imposed 
upon the guilty. It is immaterial 
that violation of the pact was not 
defined as a crime or that no pun- 
ishment therefor was _ specifically 
provided; for it is not necessary that 
violation of the law relating to war- 
fare be defined as a crime or that 
punishment be prescribed therefor 
to render it punishable criminally. 
Violation of the Rules of Land 
Warfare laid down by the Hague 
Convention is not defined as a 
crime and no punishment is pre- 
scribed for such violation; but no 
lawyer would contend that there 
may not be a trial and punishment 
for such violation. If crime may be 
predicated of an incident of war- 
fare because forbidden by interna- 
tional agreement, a fortiori it may 
be predicated of the war itself if in- 
ternational agreement forbids the 
war. To initiate a war of aggression 
is not only an international crime, 
it is the supreme international 
crime, the one which gives rise to 
most of the others. As said by the 
Tribunal: “For many years past, . . . 
military tribunals have tried and 
punished individuals guilty of vio- 
lating the rules of land warfare 
laid down by this [the Hague] Con- 
vention. In the opinion of the Tri- 
bunal, those who wage aggressive 
war are doing that which is equally 
illegal, and of much greater mo- 
ment than a breach of one of the 
rules of the Hague Convention.” 
What has been said applies as 
well to the crime of conspiracy to 
make aggressive war as defined in 
the charter; for conspiracy is neces- 
sarily involved in the crime of mak- 
ing aggressive war. War is made in 
the name of states, not of private in- 
dividuals; and aggressive war in 
violation of international law could 
not arise without conspiracy on 
the part of individuals to use the 
power of the state for this unlawful 
purpose. It is argued that there was 
no such crime as conspiracy known 
to international law prior to the 
charter. There was, however, un- 
questionably guilt under interna- 
tional law on the part of those who 


worked together in the commission 
of international crimes, and this 
was true whether participation ex- 
tended to all aspects of the crime or 
only to a part. He who hunts with 
the pack is responsible for the kill; 
and it is immaterial whether this 
responsibility is based on the theory 
of conspiracy or that of aiding and 
abetting as an accomplice. 

The argument that the German 
chiefs of state should not be con- 
victed because acting 
domination of Hitler was answered 
by the Tribunal in dealing with the 
argument that conspiracy could not 
be said to exist because of Hitler’s 
domination. The Tribunal said:? 


under the 


The argument that such common 
planning cannot exist where there is 
complete dictatorship is unsound. A 
plan in the execution of which a 
number of persons participate is still 
a plan, even though conceived by on- 
ly one of them; and those who exe- 
cute the plan do not avoid responsi- 
bility by showing that they acted un- 
der the direction of the man who con- 
ceived it. Hitler could not make ag- 
gressive war by himself. He had to 
have the cooperation of statesmen, 
military leaders, diplomats, and busi- 
ness men. When they, with knowl- 
edge of his aims, gave him their co- 
operation, they made themselves par- 
ties to the plan he had initiated. 
They are not to be deemed innocent 
because Hitler made use of them, if 
they knew what they were doing. 
That they were assigned to their tasks 
by a dictator does not absolve them 
from responsibility for their acts. The 
relation of leader and follower does 
not preclude responsibility here any 
more than it does in the comparable 
tyranny of organized domestic crime. 


Much has been said as to the pro- 
vision of Article 3 of the charter 
that obedience to orders of a supe- 
rior should not constitute a defense 
but should be considered merely in 
mitigation of punishment. This 
clearly was in accord with existing 
law. As said in the opinion of the 
Tribunal:® 

The provisions of this article are 
in conformity with the law of all na- 
tions. That a soldier was ordered to 
kill or torture in violation of the in- 
ternational law of war has never 
been recognized as a defense to such 
acts of brutality, though, as the Char- 
ter here provides, the order may be 
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urged in mitigation of the punish- 
ment. The true test, which is found 
in varying degrees in the criminal 
law of most nations, is not the exist- 
ence of the order, but whether moral 
choice was in fact possible. 


Confusion has arisen in the minds 
of some persons who have assumed 
that all the technicalities of the ex 
post facto doctrine as established 
under our Constitution are appli- 
cable in the realm of international 
law. Even if this were the case, there 
could be no objection to the trials; 
for, as heretofore pointed out, the 
crimes for which the defendants 
were tried at Nuremberg were vio- 
lations of international law relating 
to wariare, and violations of inter- 
national law relating to warfare 
have long been recognized as crimes 
punishable by death. It is no viola- 
tion of the ex post facto rule to set 
up a new tribunal to try what has 
theretofore been recognized as a 
crime. The rule applicable in inter- 
national law, however, is not the ex 
post facto rule of our Constitution, 
but the principle expressed in the 
Latin maxim, nullum crimen sine 
lege, which means that acts may 
not be punished as criminal which 
were not recognized as morally 
wrong under existing law at the 
time they were committed. The Tri- 
bunal properly held this maxim 
had no application to the facts be- 
fore it, saying:® 

In the first place, it is to be ob- 
served that the maxim nullum crimen 
sine lege is not a limitation of sov- 
ereignty, but is in general a principle 
of justice. To assert that it is un- 
just to punish those who in defiance 
of treaties and assurances have 
attacked neighboring states without 
warning is obviously untrue, for in 
such circumstances the attacker must 
know that he is doing wrong, and so 
far from it being unjust to punish 
him, it would be unjust if his wrong 
were allowed to go unpunished. Oc- 
cupying the positions they did in the 
government of Germany, the defend- 
ants, or at least some of them must 
have known of the treaties signed by 


Germany, outlawing recourse to war 
for the settlement of international 





6. 6 F.R.D. 189. 
7. 6FR.D. 112 
8. 6 F.R.D. 111. 
?. 6 F.R.D. 107. 
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disputes; they must have known that 
they were acting in defiance of all in- 
ternational law when in complete 
deliberation they carried out their 
designs of invasion and aggression. 
On this view of the case alone, it 
would appear that the maxim has no 
application to the present facts. 


It was argued in behalf of the de- 
fendants that they were protected 
from responsibility for their crimi- 
nal conduct because they acted un- 
der the authority of Germany, a 
sovereign state; but the Tribunal 
held that responsibility for crimes of 
an international character could not 
be thus evaded, saying:?° 


It was submitted that international 
law is concerned with the actions of 
sovereign states, and provides no 
punishment for individuals; and fur- 
ther, that where the act in question 
is an act of state, those who carry it 
out are not personally responsible, 
but are protected by the doctrine of 
the sovereignty of the State. In the 
opinion of the Tribunal, both these 
submissions must be rejected. That 
international law imposes duties and 
liabilities upon individuals as well as 
upon states has long been recognized. 
In the recent case of Ex Parte Quirin 
(1942, 317 U.S. 1, 63 S. Ct. 2, 87 L. 
Ed. 3), before the Supreme Court of 
the United States, persons were 
charged during the war with landing 
in the United States for purposes of 
spying and sabotage. The late Chief 
Justice Stone, speaking for the Court, 
said: “From the very beginning of its 
history this Court has applied the law 
of war as including that part of the 
law of nations which prescribes for 
the conduct of war, the status, rights 
and duties of enemy nations as well 
as enemy individuals.” He went on to 
give a list of cases tried by the Courts, 
where individual offenders were 
charged with offenses against the 
laws of nations, and particularly the 
laws of war. Many other authorities 
could be cited, but enough has been 
said to show that individuals can be 
punished for violations of interna- 
tional law. Crimes against inter- 
national law are committed by men, 
not by abstract entities, and only by 
punishing individuals who commit 
such crimes can the provisions of in- 
ternational law be enforced.... He 
who violates the laws of war cannot 
obtain immunity while acting in pur- 
suance of the authority of the state 
if the state in authorizing action 
moves outside its competence under 
international law. 
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Those who criticize the law ap- 
plied in the trials have generally 
not taken the trouble to read the 
opinion of the Tribunal, which you 
will find reported in 6 Federal 
Rules Decisions beginning at page 
76. I recommend to you that you 
read it. You will find that the Tri- 
bunal not only construed the char- 
ter established by the London 
Agreement in the light of existing 
international law, but held that the 
trials for the crimes charged were 
proper under that law. The Assem- 
bly of the United Nations by reso- 
lution, unanimously adopted, has 
accepted the judgment of the Tri- 
bunal as a correct statement of the 
rules of international law there ap- 
plied. I know of no higher human 
authority that could speak with re- 
gard to the matter. 


Trial Was 

a Fair One 

The question is asked “Have we not 
established a precedent for the pun- 
ishment of those who lose a war?” 
The answer is that the Nazi crimi- 
nals were condemned at Nurem- 
berg, not for losing the war, but 
for starting it and for carrying it on 
with utter disregard for the laws of 
civilized warfare. The fact that they 
would not have been tried if they 
had won the war is beside the point. 
They deserved punishment for the 
crimes committed; and it is no ar- 
gument for not prosecuting them 
that they could not have been pros- 
ecuted if they had succeeded by 
their criminal efforts in placing 
themselves beyond the reach of jus- 
tice. 

It is said that the Tribunal was 
constituted of representatives of 
the victorious powers. The answer 
is that this was the only way that it 
could have been constituted. The 
war had divided the sympathies of 
the world between the contending 
powers, and it was out of the ques- 
tion to entrust the trial to the Axis 
nations or those in sympathy with 
them. Since the victorious powers 
were charged with responsibility for 
the proper conduct of the trials it 
was right that they choose those 


who were to preside. In the choice 
of judges from civil life as well as 
by careful provision in the charter 
for a real judicial inquiry into 
guilt, they provided for a real trial 
and not mere retaliatory action. 
All the members of the Tribunal 
and their alternates had served in 
high judicial office in their respec- 
tive countries, with the exception 
of the French member, who had oc- 
cupied a distinguished position in 
the teaching profession in the field 
of international law. The argument 
in support of the action taken was 
well put by Lord Wright of Eng- 
land, Chairman of the British War 
Crimes Commission, as follows:' 


Nor is it an answer to the law that 
it is being enforced by the victorious 
belligerents against the vanquished. 
Someone must act as policeman if 
law is violated. The policeman must 
belong to the stronger side. So it is 
in ordinary national life. The police- 
man represents the force of law and 
order; his action involves an exer- 
cise of power; so does the action of 
the victorious belligerent which seeks 
to punish violators of the laws of war, 
but it also seeks to vindicate the law 
for the benefit of humanity. That the 
stronger may sometimes in fact be 
substituting power for justice is no 
doubt a calamity when it happens, 
but this possibility is not relevant to 
the argument when what is being 
sought is justice, not revenge. Nor 
can a criminal complain that he is 
entitled to be tried by an impartial 
and neutral Court and not by a 
Court constituted by the enemy. All 
he is entitled to is a trial on fact and 
law conducted on the principles of 
elementary justice. A burglar cannot 
complain that he is being tried by a 
jury of honest citizens. Trials of in- 
ternational criminals are watched by 
the world and the Court knows that 
it is also itself on trial. Not only is 
the practice of trials of war offences 
by Military Courts of the other bel- 
ligerents established by International 
Law, but it is obviously the only 
practicable course, certainly in such 
circumstances as those now existing. 


Objection is made that Russia 
was guilty of the same crimes as 
Germany and that it was unseemly 
that she have representation on the 
Tribunal. The answer is that it was 
not possible in constituting a court 





10. 6 F.R.D. 110. 
11. War Crimes under International Law. 
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for the trial of German criminals to 
ignore Russia, one of the principal 
allies in winning the war against Ger- 
many. The representatives whom 
Russia sent to sit upon the Tribu- 
nal were judges of high character 
and there was no reason to charge 
the Tribunal with unfairness be- 
cause of their presence. Further- 
more, no one could be convicted ex- 
cept by a vote of three of the four 
members; and this meant that two 
of the other three powers must con- 
cur in a conviction before a convic- 
tion could be had. There is no basis 
for criticizing the results of the 
trial because Russia participated. 
The procedure observed at the 
trial was meticulously fair. The ev- 
idence and proceedings have been 
published in forty-two printed vol- 
umes which have been widely dis- 
tributed so that all the world may 
read what took place. The defend- 
ants were served with a copy of the 
indictment thirty days before the 
trial began. They were furnished 
counsel of their own choosing and 
these counsel were well paid under 
the direction of the Tribunal and 
rendered every assistance possible 
in preparing the defense of the ac- 
cused. They were furnished copies 
of all documents received in evi- 
dence against them, and, when cop- 
ies could not be furnished, the Tri- 
bunal required that such parts of 
the documents as were to be con- 
sidered be read and translated in 
their hearing. The Tribunal se- 
cured for them documents which 
they wished to introduce in evi- 
dence and had translations made for 
their benefit. It secured the witnes- 
ses that they desired for their de- 
fense, transported them to Nurem- 
berg to testify and paid their ex- 
penses of travel and maintenance. 
It furnished their counsel daily 
transcripts of the proceedings of 
the trial in their language. It af- 
forded them ample opportunity to 
object to testimony and to argue 
their objections. It examined 
through commission a great mass of 
letters and affidavits relating to the 
accused organizations. It heard ar- 
gument at length with respect to 


the general questions of law and 
fact in the case and with respect to 
the guilt of each of the individual 
defendants and accused organiza- 
tions. And fimally it rendered a 
lengthy reasoned opinion in which 
it set forth the facts and the law 
with respect to the guilt of each of 
the individuals and organizations 
charged with crime. 

The only criticisms of the pro- 
cedure that I have seen point up 
the fairness of what was done, if the 
record with regard thereto is exam- 
ined. One such criticism relates to 
the action of the prosecution in of- 
fering documents in evidence with- 
out furnishing copies to counsel for 
defendants. More than thirty law- 
yers were in court representing the 
defendants and the prosecution 
stated that it was physically impos- 
sible to prepare so many copies of 
the documents which were being 
offered. The Tribunal ruled that it 
would not be fair to the defendants 
to allow documents to be received 
against them unless they knew the 
contents of what was being offered 
and met the point raised by ruling 
that the parts of documents relied 
upon by the prosecution must be 
read and translated in open court 
in the hearing of the defendants 
and their counsel and that the Tri- 
bunal would consider no part of 
documents not so read. 
that de- 
fense counsel were required to sub- 
mit their requests for documents 
and witnesses to the prosecution be- 
fore they were passed upon by the 
Tribunal. This requirement was 
for the purpose of aiding the Tri- 
bunal in limiting the search for 
documents and witnesses to those 
which were relevant. It was found 
that some of the German counsel, 
not unlike counsel elsewhere, were 
asking for witnesses and documents 
that could have no possible bearing 
on the issues involved. To hold the 
trial within reasonable limits and 
curtail unnecessary effort and ex- 
pense, the Tribunal required that 
petitions be filed with it for the wit- 
nesses and documents desired; and 
if they were relevant and not merely 


Another criticism was 
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cumulative they were obtained. The 
requests were submitted to the pros- 
ecution before presentation to the 
Tribunal so that, at the hearing of 
the requests, the Tribunal might 
have the views of the prosecution as 
to the materiality of the evidence 
desired. This matter was handled 
for the prosecution by Sir David 
Maxwell Fyfe, a former Attorney 
General of Great Britain and a 
lawyer of the highest ethical stand- 
ards; and the course of the trial was 
greatly expedited and the presenta- 
tion of the cause of the defendants 
greatly helped by the fair way in 
which he discharged this duty. I 
think it fair to say that every witness 
whom the defendants desired who 
could have thrown light on the is- 
sues before the Tribunal was either 
brought to Nuremberg and exam- 
ined or his testimony taken by de- 
position. The Tribunal went so far 
as to permit the counsel for Admiral 
Doenitz to examine Admiral Nimitz 
by deposition as to the character of 
marine warfare conducted by the 
United States in the Pacific area. 
The charter very wisely steered 
away from technical rules of evi- 
dence and provided that anything 
having probative value should be 
received. This left much to the dis- 
cretion of the Tribunal and in- 
teresting situations arose in the ex- 
ercise of that discretion. When the 
prosecution early in the trial offered 
the affidavit of George Messersmith, 
our Ambassador to Mexico and for- 
mer Consul General at Berlin, the 
defendants objected on the ground 
that his testimony should be taken 
in open court. The testimony did 
not relate to a vital matter; and the 
Tribunal received the affidavit but 
on the condition that interrogator- 
ies might be submitted to Messer- 
smith which he would be required 
to answer. A few days later, the pros- 
ecution offered the affidavit of for- 
mer Chancellor Schuschnigg, who 
was then at Vienna and who had 
been at Nuremberg the week before 
when the affidavit was taken. This 
affidavit related to matters of impor- 
tance and the Tribunal refused to 
receive it, ruling that the testimony 
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of Schuschnigg must be offered in 
open court. Later, testimony in the 
form of affidavits was offered of wit- 
nesses in distant parts of Europe, 
and the affidavits were received, but 
only on condition that, if the de- 
fendants so requested, the Tribunal 
would require that the witnesses be 
produced in court for cross examina- 
tion. One such witness was produced 
at the request of the defendants, but 
the results of his cross examination 
were so unfortunate from the de- 
fendant’s standpoint that few re- 
quests of this sort were made. 

The defendants were allowed to 
testify and all with the exception of 
Hess took the stand and testified at 
great length. Hermann Goering was 
on the stand for more than a week. 
At the end of the trial and after 
their counsel had been heard at 
length, each was allowed to make an 
additional statement. 

One of the most difficult matters 
presented to the Tribunal was the 
guilt of the accused organizations, 
the SS, the Gestapo, the Leadership 
Corps of the Nazi Party, the Reich 
Cabinet, the SA, and the General 
Staff, which were charged as crimi- 
nal organizations pursuant to Arti- 
cle 9 of the charter. No declaration 
of criminality was made as to the 
last three of these; and as to the 
others the Tribunal proceeded with 
the utmost care. They had unques- 
tionably been used for criminal 
purposes by the Nazi masters of Ger- 
many and the colossal crimes of 
slave labor and murder of the Jews 
could not have been perpetrated 
without them. On the other hand 
there were unquestionably members 
of these organizations who did not 
know of or participate in the crimi- 
nal purposes and a general declara- 
tion of guilt might have resulted in 
much injustice. The Tribunal met 
the problem by finding that the 
organizations had been used for 
criminal purposes but were to be 
deemed criminal organizations with- 
in the meaning of the charter only 
as to those members who knew of or 
participated in the crimes in which 
the organizations were engaged. The 
Tribunal said:'* 
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If satisfied of the criminal guilt of 
any organization or group, this Tribu- 
nal should not hesitate to declare it 
to be criminal because the theory 
of “group criminality” is new, or 
because it might be unjustly applied 
by some subsequent tribunals. On the 
other hand, the Tribunal should 
make such declaration of criminality 
so far as possible in a manner to in- 
sure that innocent persons will not 
be punished. A criminal organization 
is analogous to a criminal conspiracy 
in that the essence of both is coop- 
eration for criminal purposes. There 
must be a group bound together and 
organized for a common purpose. 
The group must be formed or used 
in connection with the commission 
of crimes denounced by the charter. 
Since the declaration with respect 
to the organization and _ groups 
will, as has been pointed out, fix the 
criminality of its members, that defi- 
nition should exclude persons who 
had no knowledge of the criminal 
purposes or acts of the organization 
and those who were drafted by the 
State for membership, unless they 
were personally. implicated in the 
commission of acts declared criminal 
by Article 6 of the Charter as mem- 
bers of the organization. Member- 
ship alone is not enough to come 
within the scope of these declara- 
tions. 


Co-operation of Nations 
Is Significance of Trial 


The trial did more than merely 
bring retribution to those who rich- 
ly deserved to be punished for 
crimes which had shocked the con- 
science of mankind. It was impor- 
tant, of course, that this be done. 
It was important to the future peace 
of the world that persons guilty of 
crimes of such magnitude be pun- 
ished, and that their personal ac- 
countability therefor be established. 
What was more important, how- 
ever, was that this be done judi- 
cially, and that it be done, as it was, 
through the co-operation of a group 
of nations acting in behalf of the 
world community. The public in- 
vestigation of the crimes charged, 
the opportunity afforded the de- 
fendants to present their side of the 
case, the punishment of the guilty 
by the collective force which 
brought the Tribunal into being— 
these will do more toward the crea- 
tion of a moral world order than 


any number of treaties or declara- 


tions. They mean that the con. 


science of mankind is asserting 
itself and that the nations of the 
world have effectively co-operated 
for the enforcement of international 
law against those who have dis- 
turbed the peace of the world com- 
munity. Whatever else the trial may 
or may not have done, it has 
branded aggressive war as criminal, 
and has established personal respon- 
sibility for crimes of an internation- 
al character. 


There is another aspect of the 
trial, however, which is not to be 
minimized. It has taken the ro- 
mance out of aggressive war. Too 
long this deadly business had been 
looked upon as a game for kings to 
play at or as a romantic adventure 
in which heroes should engage. 
Like the desperadoes of the frontier, 
the men who waged wars of con- 
quest had been surrounded by a cer- 
tain glamour which charmed the 
youthful imagination and led to 
undertakings of great wickedness 
and great harm to mankind. The 
trial showed up the war of conquest 
as the sordid business that it is and 
the men who make such war as the 
heartless, cruel criminals that they 
are. The romance departs as the 
hangman enters. While I do not 
think that fear of punishment effec- 
tively deters the commission of 
crimes of this sort, punishment is 
important nevertheless; for punish- 
ment takes the romance and glory 
out of crime. Robin Hood and Jesse 
James charm the youthful imagina- 
tion; but there is no charm in the 
example of the man whose crimes 
land him in jail or on the gallows. 

And there is another aspect in 
which the trials have great signifi- 
cance. They made an enduring and 
dependable record of the causes and 
the events that led to the great 
world war. Hitler attempted to cov- 
er up his war of plunder and rap- 
ine by lying propaganda which de- 
ceived many at the time, and which, 
but for the evidence produced at the 
trial, would have put a gloss on 





12. 6 F.R.D. 132. 
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history which would have obscured 
the real causes of the conflict. 
Thanks to the records produced at 
the trial, records made by the Ger- 
mans themselves and kept among 
their archives, there is no danger of 
that now. @ermany was not on trial 
at Nuremberg, but the war guilt 
of Germany was so thoroughly dem- 
onstrated that no one but a fool 
would now dare deny it. If in the 
future an effort should be made to 
falsify history, as happened after 
World War I, the record of this 
trial in the library of practically 
every college and university in the 
civilized world will give the lie to 
the attempt. 

The trial was indeed more than 
a trial. It was a great public autop- 
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ligently the individual problems of 
each student. Wise counsel and prop- 
er encouragement can do far more 
than a diploma and a pat on the 
back to ease a graduate’s transition 
from law school to practice. 

The placement office cannot ac- 
complish full results without under- 
taking certain affirmative efforts. 
Despite the reluctance of institu- 
tions to put themselves in a position 
of “peddling their product”, the 
placement officers must make a con- 
stant effort to learn of new opportu- 
nities. This is usually done with 
travel, correspondence and ques- 
tionnaires. The whole area of job 
possibilities must constantly be the 
subject of placement office survey if 
success is to be expected in this work. 
There are too many young lawyers, 
too many law schools, and too many 
aggressive placement offices for an 
operation—if it is to be successful— 
to exist without these activities. 

Arranging interviews at the school 
for prospective employers and men 
seeking positions of the type offered 


sy on a deceased totalitarian state 
which showed with meticulous de- 
tail the course of the disease that 
led to the downfall of a great peo- 
ple. Nowhere else can be found 
proof so convincing as to the im- 
portance of the guaranties of liberty 
contained in our Bill of Rights. 
When freedom of speech was denied 
and the press was silenced, the con- 
centration camp flourished over- 
night and a reign of terror began. 
Nowhere can be found a stronger 
warning against the dangers of in- 
tolerance and race prejudice. The 
campaign of hatred against the 
Jews destroyed the liberties of those 
who indulged in it and led to 
acts of which every decent German 
is ashamed. I shall never forget the 


is the fifth function of a full-scale 
placement service. This provides a 
distinct service to both employer and 
student. Here is an opportunity for 
an employer to interview the best 
qualified candidates over a limited 
period of time without the inevi- 
table distractions present in his own 
office. In this way he can devote the 
same amount of time and attention 
to each man, and he is in the best 
possible position to compare the men 
with each other. The student, like- 
wise, derives benefits. He can meet 
a number of prospective employers 
without taking time from his studies. 
He has a chance to ask questions and 
learn facts that may help him consid- 
erably in job-seeking after gradu- 
ation. Most important of all, the 
student gains the benefit of being 
interviewed. There is an art to carry- 
ing on an interview that can be de- 
veloped only with experience and for 
many students training in this art 
is the best service a placement office 
can bestow on them. 

Few law schools have come to the 
point where their placement offices 
embrace all five of these functions. 
The division of activities is as fol- 
lows: 


The International Trial at Nuremberg 


anguished testimony of the defend- 
ant Hans Frank, “A thousand years 
will pass and this guilt of Germany 
will still not be erased.” Nowhere 
is it more clearly demonstrated than 
in the records of this trial that the 
foundations of a state are not physi- 
cal but spiritual and that when its 
spiritual foundations are destroyed 
no state can live. The madness of 
the tyrants who ruled Germany 
plunged her into the war that was 
her undoing, but the war was but an 
incident of the ruin which began 
when Germany allowed herself to 
be led into rebellion against the 
moral order of the universe. If the 
trial can but impress this one lesson 
on the conscience of mankind, it 
will have been abundantly justified. 


Five functions. ..13 law schools 
Four functions. . .17 law schools 
Three functions. . 16 law schools 
Two functions. ..19 law schools 
One function... .32 law schools 


A study of Table III shows that the 
percentage of students substantially 
assisted in placement climbs fairly 
steadily as the number of functions 
increases. Schools carrying ‘on none 
of the five report that they help on 
the average only 20 per cent of their 
students, while the average substan- 
tially helped by the schools using all 
five functions is 56 per cent. 


Results of Service 

Are Hard To Measure 

Measuring the results of placement 
work done by law schools is very 
difficult. No placement director can 
assess with any degree of accuracy 
his influence over the success of his 
charges in finding employment. 
There is very little actual plucking 
of men from the classroom and in- 
serting them into jobs. Most of the 
work consists of recommending a 
number of opportunities to each 
man and a number of men for each 
opportunity. Most of the actual effort 
remains with the person seeking the 
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opportunity. On the whole, place- 
ment work in law schools is really 
vocational counseling and its direct 
benefits can never be measured. 
There is little reason to think that 
if these placement offices were closed 
the picture of legal employment 
would change greatly, but at the 
same time there can be no question 
that the law schools are serving both 
their students and the profession by 
maintaining placement services. The 
value of this work lies not so much 
in the direct placing of graduates as 
it does in saving time and effort for 
both the employers and job-seekers. 
To know with any accuracy the 
success of a placement operation 
would require an ability to measure 
elusive intangibles. 

With but isolated exceptions, the 
bar associations of the United States 
have not seriously concerned them- 
selves with the placement problems 
of lawyers. Many of these organiza- 
tions have recognized the presence of 
placement problems, and a number 
of them have committees that work 
in the field of placement, but very 
few of them have done anything 
really constructive. 


That this is so is really astonish- 
ing. A successful operation would 
be a great source of strength to any 
bar association, as well as an out- 
standing service to the profession 
and its members. It would go far 
toward building a strong and loyal 
membership and it would give the 
association a tangible project that 
would have significance to every 
young lawyer in the community. In 
general the associations have failed 
to see the obvious benefits they 
would derive from such a program 
and have more or less ignored the 
opportunity of helping others. 

A 1949 survey of the seventy-two 
leading bar associations, which cov- 
ered all of the state groups as well as 
the larger city associations, brought a 
total of fifty-seven replies. Seventeen 
of the fifty-seven reporting groups 
indicated that they maintained an 
organized placement service, and 
twenty-seven reported that they did 
nothing to assist in placement mat- 
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ters. Thirteen associations reported 
that they occasionally give assist- 
ance of a general nature to lawyers 
seeking employment help. The 
fifteen groups which did not respond 
to the inquiry probably are inactive 
in placement matters. No study has 
been made of the numerous smaller 
city and county bar associations, be- 
cause persons directly concerned 
with placement work unanimously 
agree that nowhere in the country do 
the small local lawyers’ groups par- 
ticipate to any significant extent in 
placement activities. 

The American Bar Association 
takes no official interest in place- 
ment, feeling that this matter can 
best be left to the more localized 
state and city groups. Nowhere in the 
United States today is there a state 
bar association office carrying on 
placement activity with any substan- 
tial degree of interest and effective- 
ness. In a few of our larger cities, 
lawyers’ associations have made de- 
termined efforts toward establishing 
effective placement offices. Of these, 
at least two, New York and Chicago, 
have had some success. 

Although the picture of the place- 
ment efforts of bar associations is 


dismal, there are some _ bright 
touches. Immediately after the ces- 
sation of hostilities in 1945-46, a 


great many men with legal training 
and experience left the service to 
practice law. Many state and local 
bar associations made a determined 
effort to help the men, even though 
no formal placement activity was set 
up. Several states, California, IIli- 
nois, Minnesota and others, made 
detailed surveys of their own needs, 
hoping to guide returning service- 
men in becoming re-established. Sev- 
eral other state groups canvassed 
their Bars with questionnaires in an 
effort to discover opportunities for 
the veterans. This flurry of activ- 
ity in placement proved simple and 
successful as long as there was an 
abundance of opportunities and few 
applicants. By 1947 and 1948, how- 
ever, the law firms had taken back 
employees who had been in military 
service and also had retained other 


personnel added during the war. 
Space was at a premium and little 
physical expansion of offices was 
possible. The law schools had ac. 
celerated their programs and were 
graduating large classes several times 
a year. The task of assisting lawyers 
in placement became increasingly 
difficult and the bar associations met 
this challenge by almost completely 
abandoning it. 

Whether the bar associations 
should be criticized for their failure 
to meet the problems of placement 
is difficult to know. Many have made 
genuine efforts to work out a useful 
placement program, only to find 
their projects collapse from the 
apathy of their members. Several 
bar associations that sincerely tried 
to locate opportunities for position- 
seeking lawyers found their inquiries 
ignored. For example, in Virginia 
the state bar mailed 3,300 cards re- 
questing (1) whether or not lawyers 
needed any help and (2) whether 
there was a need in the community 
for one or more lawyers. Only 50 
per cent of the cards were returned. 
Eleven lawyers stated that they would 
be interested in taking on a young 
lawyer. Thirty-five replied, 
some duplications, that there ap- 
peared to be a need for one or more 
lawyers in the communities in which 
they lived. This is a record of 46 
leads in a field of 3,300 possibilities, 
or a batting average of only 1.4 
per cent. 


with 


Lawyers Do Not Co-operate 

With Placement Committees 

Arizona reports that “our efforts 
have met with almost no results”. 
Iowa complains about the “reluc- 
tance of those with possible openings 
to inform the Association Head- 
quarters”. The Kentucky State Bar 
Association officers reported that 
they could give valuable aid in 
placement if the firms would only 
register their needs. In New Jersey, 
the Association reports only 
about two placements were actually 
made. We worked very hard in this 
[placement] effort, but feel that it 
was quite useless.” Tennessee re 
ports that the task is hopeless. Texas 
































































































































war. 
little 
was 

d ac 
were 
times 
wyers 
‘ingly 
5 met 
letely 


{tions 
Lilure 
ment 
made 
iseful 
find 
| the 
veral 
tried 
ition- 
uiries 
ginia 
1s re- 
wyers 
ether 
unity 
ly 50 
rned. 
vould 
oung 
with 
> ap 
more 
vhich 
of 46 
lities, 
y 14 


fForts 
ults”’. 
reluc- 
nings 
tead- 
> Bar 
that 
d in 
only 
ersey, 
only 
‘ually 
1 this 
lat it 
e re 
Texas 








says their efforts were not too well 
received. Perhaps this is the reason 
that the bar associations are not at- 
tacking the placement problem with 
any enthusiasm. Those who have 
made the effort have generally found 
the results disappointing. 


Several bright spots, however, do 
exist. In 1947 the Lawyers’ Bureau of 
The Association of the Bar of the 
City of New York and the New York 
County Lawyers Association estab- 
lished a placement activity that has 
had distinct success. This bureau 
personally interviews each registrant, 
classifies his experience and interests 
and refers him to those positions 
listed with the bureau for which he 
might qualify. The bureau, further- 
more, tries to locate employment op- 
portunities by communicating with 
law firms and private and business 
organizations, by mailing announce- 
ments and brochures to members of 
the Bar, by having notices appear in 
legal periodicals and by answering 
advertisements. Since its establish- 
ment more than 2,533 persons have 
registered with the Lawyers’ Bureau, 
and it is estimated that an additional 
4,000, exclusive of employers, have 
sought the Bureau’s advice. The Bu- 
reau has arranged 2,722 interviews 
with employers for its registrants and 
has submitted 3,718 résumés to em- 
ployers. Although the Bureau, like 
other placement activities, gives its 
greatest service in providing counsel 
and advice, it claims a placement ra- 
tio of one placement for every 8.9 
registrants. 


The Chicago Bar Association for 
many years has conducted a place- 
ment service for lawyers, law stu- 
dents, legal stenographers and secre- 
taries. Prior to World War II, the 
service had bogged down. One of the 
secretaries at the Association, along 
with other duties, interviewed each 
applicant and kept a record of men 
seeking positions. Whenever an op- 
portunity came to the attention of 
the secretary, she arranged interviews 
between qualified applicants and pro- 
spective employers. Little use was 
made of this service by either men 
seeking positions or employers. To- 


ward the end of the war, however, it 
was felt that the returning lawyer- 
servicemen would need special help 
in locating or relocating, and a com- 
mittee was organized for this pur- 
pose. Law firms, banks, governmen- 
tal agencies and corporations were 
solicited by the committee. Space was 
provided at Association headquarters 
where returning lawyers could make 
and receive phone calls, interview 
clients, and carry on a limited 
amount of office work. A full-time 
employee was engaged to act as secre- 
tary to the committee. From the date 
of activation of the committee until 
1947, the service was restricted to aid- 
ing veterans. In 1947 it was decided 
that the committee should change its 
name from Placement of Servicemen 
to Lawyer Placement Committee and 
that it should continue to operate as 
it had in the past, except that its serv- 
ices should no longer be limited 
to veterans but should include all 
members of the Bar. It now operates 
on that basis, and the committee is 
no longer active, the service being 
under the direction of one of the 
assistant secretaries of the bar asso- 
ciation. To keep the legal public in- 
formed of the service, an advertise- 
ment appears daily in the Chicago 
Daily Law Bulletin. 


About 1,500 persons have made 
use of the service offered by the Chi- 
cago Bar Association from 1946 to 
the present time, and the bar associa- 
tion reports that 327 of these have 
been placed. Immediately after the 
war the committee averaged about 
thirteen placements each month, 
with its success falling off as the new 
law school graduates appeared in 
large numbers. During 1949 the 
average rate of placement was about 
two a month. 


The successful efforts of New York 
and Chicago are proof that bar asso- 
ciations can attack the problems of 
placement with significant results. It 
should be noted that in both of these 
instances more than a simple com- 
mittee of volunteers was required. A 
definite procedure was organized, an 
office was established and a budget 
was provided. It is realized that few 
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cities could support such an activity 
on this scale and, further, that few 
cities have as much need for this 
work as New York and Chicago. How- 
ever, there are a number of states, 
Pennsylvania, California, Ohio, Mas- 
sachusetts, for example, where an op- 
eration of this sort could have the 
same success if state organizations 
were willing to underwrite it. 

In another way bar associations 
have been quite helpful to lawyers 
seeking opportunities, Several states, 
California, Wisconsin, Michigan and 
Illinois, have studied and reported 
on the opportunities existing for law- 
yers within their areas. Illinois does 
this annually, going so far as to rate 
the prospects for success a lawyer 
would have were he to begin in any 
of the local communities. The other 
states have confined their reports to a 
general analysis of each community, 
placing special emphasis upon its 
lawyer population, lawyer age-distri- 
bution, per capita income, and sim- 
ilar matters. Studies of this sort are 
tremendously valuable to persons 
seeking legal employment, as well as 
to placement officers charged with 
advising law school students about 
opportunities throughout the coun- 
try. This is not an undertaking 
which requires great expense or ef- 
fort and there seems to be no reason 
why most bar associations should not 
prepare such reports regularly. 

Bar associations and law schools 
are the only organizations dealing 
with legal placement. Neither seems 
to be accomplishing great results ex- 
cept in isolated instances. This is 
probably because they are undertak- 
ing an intricate task in a casual man- 
ner. It is also because the tradition of 
the Bar has been one of survival of 
the fit, and independence of action 
seems to be a characteristic of lawyers 
both old and new. 

What about placement? What 
more can be done? Can better ma- 
chinery be established that will 
smooth the difficult path of transi- 
tion from law school to practice? 


One Problem—Placement 
Is Individual Matter 


Before questions of this sort can be 
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considered, it is necessary to under- 
stand the general problems of legal 
placement. Most of these general 
problems stem from the fact that in 
the legal world placement is a highly 
individualistic matter. With lawyers 
the employer-employee relationship 
seems much more intimate than in 
the business world. Both groups are 
far more exacting in their standards 
than are the usual employers and 
job-seekers. Lawyers who are seeking 
juniors invariably search for some- 
one with that elusive quality called 
“fitting in”. Because the personalities 
involved vary greatly in each situa- 
tion, each applicant’s prospects for 
employment will vary likewise. 
There is far more to the problem 
than the mere filling of empty desks. 
For both parties, the employment 
process is somewhat like getting mar- 
ried. A permanent relationship dif- 
ficult to dissolve is established. 
Neither of the parties is inclined to 
treat the matter lightly or casually; 
it is an important decision for both 
of them and the factors that deter- 
mine that decision are very frequent- 
ly based upon pure personal prefer- 
ence. 

Despite the importance of the 
placement problem to them, many 
employers, however, are reluctant to 
use placement service facilities in 
finding lawyers for their staffs. In 
fact, many prospective employers go 
to great lengths to keep their needs 
secret. This may be due to an effort 
to avoid the pressures which can be 
brought by clients and friends who 
are sponsoring applicants, as well as 
to a desire to avoid the time-con- 
suming duty of interviewing the 
many applicants who invariably turn 
up whenever a position is announced 
publicly. It is not unusual for place- 
ment offices to be the last to hear 
about an opportunity and often they 
are turned to only when the position 
cannot be filled by other means or 
because it is an undesirable oppor- 
tunity or because the employer's 
standards are so high that no candi- 
date can be found who meets them. 


There are a great many cross-cur- 
rents exerting subtle influences upon 
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the placement picture. The matter 
of religious and racial discrimination 
is decidedly present. The general 
preference of employers for men of 
local background and the marked 
provincialism of certain areas have 
their effect. Such factors as family 
background and family contacts can- 
not be discounted. When a group of 
lawyers, selected at random from the 
Martindale-Hubbell Law Directory, 
were asked to indicate in the order of 
importance which of certain named 
factors influenced their finding of a 
position or making a start in prac- 
tice, the results showed that it was 
family background, 
thing else, which these men felt most 
influenced their placement. A chart 
showing how they ranked the factors 
is found in Table I. It is interesting 
that the factor credited with being 
the least influential in placement is 
law school reputation while the mat- 
ter of law school marks is second 
from the bottom. 


above every- 


Most Legal Hiring 

Is “Hit or Miss" 

Another element of the placement 
picture, not generally understood ex- 
cept by those working in the field, is 
the fact that many legal positions 
seem to be created by the man hired, 
rather than found by him. By this is 
meant that frequently a lawyer seek- 
ing an opportunity will chance upon 
a spot where there has been hereto- 
fore no conscious intention to take 
on help. His presence, however, leads 
to a chain of events that culminate 
in a job for him. The organization of 
law offices is such that the need for 
extra help is often not clear. Only in 
the very largest firms are there regu- 
lar programs for recruiting men. 
Most legal hiring is on a “hit or 
miss” basis. 

Placement work as now done is 
almost entirely a “big office, big city” 
proposition. This is so not because 
placement officers feel that only there 
do legal opportunities lie. To the 
contrary, many men active in place- 
ment wish that more of their charges 
would head for the smaller towns 
and the general practice of law. But 
it is in the smaller firms and the 


smaller cities where the preference 
for local lads is strongest and where 
the hiring of lawyers on a salary basis 
is seldom, if ever, done. And almost 
never do placement officers have any 
means of knowing which commu- 
nities offer particularly bright oppor- 
tunities for the opening of a private 
office. Too many variables enter into 
that situation to make it one with 
which placement services can deal 
effectively. 

Bearing these thoughts in mind 
and realizing that there is always a 
marginal group of lawyers desperate- 
ly striving to establish themselves in 
practice, it is possible to make a 
number of suggestions for improving 
the placement situation. 


School Placement Second 

to Educational Program 

First, as far as the law schools are 
concerned, little can be recom- 
mended without a complete picture 
of the financial limitations under 
which the schools must operate. 
Clearly, placement should be second- 
ary to the educational . program. 
Schools that are hard pressed for 
funds should not cut into their aca- 
demic budget to provide the luxury 
of organized placement services. In 
every law school there will be faculty 
members or the dean himself who 
will take interest in advising and 
guiding the graduating classes. If 
money, however, is available for es- 
tablishing a separate office to serve as 
a placement center, such an office 
will go far toward smoothing the 
dificult path from law school to 
practice. As seen in Table II, most 
law schools are doing something to 
provide for placement, and many 
have gone to considerable lengths to 
develop this activity. The least they 
should do is to provide a complete 
library of placement information, in- 
cluding material on career counsel- 
ing and guidance. From there on it 
is a question of budgeting and bal- 
ancing this program against educa- 
tional needs. 

Law schools should make an effort 
to work more closely together in the 
placement field. There is much that 
can be learned from sharing place- 
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ment experiences. It would be help- 
ful if the meetings and publications 
of the Association of American Law 
Schools could devote some time to 
this activity. Placement officers of 
the various law schools, if working 
together, could amplify their infor- 
mation about placement techniques, 
ivpes of opportunities, new fields for 
lawyers and could press for in- 
creased co-operation in placement 
bv bar associations. It would also be 
possible for a group of placement 
officers to develop surveys of employ- 
ment needs in various areas and 
fields of activity not now possible to 
prepare by individual effort. 

With respect to the bar associa- 
ations, however, much can be recom- 
mended. Placement provides an op- 
portunity to serve the profession and 
io strengthen the associations. How 
much better the profession would be 
if the association tossed a lifeline to 
its newcomers instead of letting them 
flounder helplessly for long periods 
where they sometimes disappear for- 
ever. And who can better gain the 
confidence of all prospective employ- 
ers than the local bar associations? 
Placement is, after all, an on-the- 
scene activity and it is the bar associ- 
ation, not the law school, which is 
really closest to the problem. 

On the national scene, the Amer- 
ican Bar Association should take an 
interest in promoting the develop- 
ment of placement activity in state 
and local associations, as well as in 
the law schools, This is particularly 
true now that it has undertaken to 
work with law students through the 
student bar associations. An Amer- 
ican Bar Association ofhce should be 
established with the responsibility 
for providing bar association and 
law school placement activities with 
information to serve as a basis for ad- 
vice to men seeking positions. This 
office should work on the broad pic- 
tures of placement across the coun- 
try. It can serve as a source of facts, 
telling where lawyers are needed 
and what are the relative prospects 
for either employment or for estab- 
lishing a practice in various areas. 
In other words, an office of this sort 


Placement in the Legal Profession 





would bring the science of econom- 


ics into placement work, giving all 
placement officers actual facts upon 
which they could base their counsel 
ing. 

Furthermore, this office could take 
upon itself the challenging assign 
ment of working for the proper geo 
graphical and economic distribution 
of lawyers. The placement services 
of law schools and bar associations 
are, by their very nature, limited al 
most entirely to the big-firm, big- 
city problem. A national office could 
work out information so that young 
locate communities 


lawyers could 


where a fair chance for success 
in practice might exist. It could, 
through exploration and survey, 
make regular repprts listing the “op 
portunity potential” of various areas, 
particularly that of the rural areas. It 
could furnish law graduates with in 
formation about the practice of law 
in these areas, the ways to become es- 
tablished, the capital necessary and 
the future offered. Reports on the op- 
portunities for lawyers in govern 
ment service, in banking, in business, 
in insurance and in all the other 
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fields where legal training can lead to 
positions of responsibility should al 
so be part of its assignment. If intel- 
ligently conducted and properly op- 
erated, an office of this type could 
vield a wealth of information for 
placement officers and for law grad- 
uates which would save them hours 
of effort and countless disappoint- 
ments. 

It is not suggested that the Amer 
ican Bar Association run a placement 
office. On the contrary, this activity 
should not receive applications from 
either employer or job-seeker. Rath- 
er, it should be a clearing house of 
information, a study center of place- 
ment methods, lawyers’ needs, and 
similar subjects. Its book of reports 
for each year would represent a gen- 
uine contribution from the Associa- 
tion to the profession. It would put 
some order into what is now the cha 
os of “getting started”. If the Asso- 
ciation could only understand the 
sense of floundering that young law- 
yers experience as they step from the 
law school world, it would appreciate 
at once how great the need is for an 
office to ferret out and present the 
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Placement in the Legal Profession 


facts about opportunities in the pro 
fession to the young men who are so 
desperately concerned with learning 
them. 

There is also much that the state 
and local bar associations could do 
to assist in placement. The success olf 
the Lawyers’ Bureau in New York 
proves that a determined effort to es- 
tablish a placement activity in a met- 
ropolitan center can be successful. 
There is no reason why bar associa- 
tions in other large cities cannot fol- 
low New York’s example. The suc- 
cess of the Lawyers’ Bureau insures 
the continuing strength of the associ- 
ations that maintain it. If bar associ- 
ations are interested in building pil 
lars of support, here is their golden 
opportunity. 

Of course it is not to be expected 
that every local bar association can 
conduct a successful placement activ- 
ity, for it is only the larger city 
groups that have the money, space 
and personnel to give to such an op- 
limit 
themselves to placement committees; 


eration. Smaller cities must 
and these, because of their voluntary 
nature and lack of general support, 
ineffective. The smaller 
city problem, however, can be solved 


are often 


in part by the efforts of a national 
placement information office and to 


A Great Judge 
Retires 
(Continued from page 504) 


asked me to come, I had no idea 
what he had in store. Of course, | 
knew that my cousin and I are both 
very old and that among his other 
fine tastes he had a liking for an- 
tiques. Moreover, we are kind of a 
pair. Many of you must be old 
enough to remember that there used 
to be barometers which had two 
little figures that were on, I think, 
one rod, so arranged that when it 
was fair one would come out and 
when it was foul the other would 
come out. I thought our President 
had a notion that the Hand boys 
were one of those barometers. Al- 
though I could not guess whether 
he thought my cousin was the cloud 
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an even greater extent by an active 
effort on the part of the state bar 
group. 

In Illinois, Wisconsin, Michigan 
and California, the state bar associa- 
tions have at times prepared surveys 
of legal opportunities within their 
particular states, which if carried on 
regularly, would yield considerable 
benefit to the men who seek positions 
in those areas. This is a particularly 
good activity for the junior ba 
groups because it is the younger law- 
yers who can best appreciate the type 
of information that would be most 
helpful to the newcomers. 

In addition to the developing of 
these regular opportunity surveys, 
state bar associations, and particular- 
ly those maintaining executive ol- 
fices, can take a very active interest 
in the direct placement of lawyers. 
Success in placement work such as is 
enjoyed by the Lawyers’ Bureau in 
New York could come to any state 
bar group that wished to undertake 
the work and was willing to give it 
the required attention. Properly con 
ducted, a state bar association place- 
ment office would be the most effec 
tive of all the placement activities, 
since it would cut across law school 
lines and could therefore 
make its recommendations on a ba 


alumni 


gatherer and I the sun bringer or 
vice versa. When he asked me to be 
here I thought we should merely 
stand up and according to that in- 
famous habit of us Americans, we 
should each “take” a bow. I thought 
that that was about all there was go- 
ing to be to it, but you see what 
happened. 

Of course it is true that we are 
antiques, there’s no denying that. 
Indeed, I think I am the only one 
left of the original people who 
started this institution. It was away 
back in 1922, and I remember it 
very well indeed. We met here in the 
building of some association engaged 
in a good work that never came 
through. I don’t remember just what 
it was. We were under, I don’t say 
the domination, but under the guid- 
ance of that great man, Elihu Root; 


sis far sounder than any law school 
placement officer would dare use. Ii 
any effort were made, these offices 
could serve especially in bringing to 
the attention of the younger lawyers 
opportunities lying in the smaller 
communities which now are unad 
vertised for lack of a window in 
which they may be displayed. 

Such a service need not be expen 
sive nor in any way a burden. But to 
be effective, it cannot be carried on 
by volunteer committees. If state bai 
associations maintain executive ol- 
they should 
placement as one of the duties of the 


fices, then establish 
executive officer. Given some support 
and a moderate budget, there is every 
reason to believe that a placement- 
conscious executive officer could con 
tribute greatly in helping the young 
er lawyers to become established, as 
well as in serving the members of the 
association in their recruiting needs. 
No state association has ever tried to 
do this except in a half-hearted way. 
It is indeed unfortunate because, 
given a serious trial over a period of 
years, a placement office cannot help 
becoming a valuable adjunct of ba 
association efforts. 

There is great need for placement 
work, It is the profession itself that is 
best equipped to meet the challenge. 


and when he opened his mouth, no 
dog barked. If he did, he was quickly 
silenced. But then he was the angel 
who gave all the money and ot 
course that did make a difference. 
And so we started. I remember at 
that time I was still under, I won't 
say the illusion, but under the con- 
viction that there was no real learn- 
ing or acquisition except at the hands 
of the professors of the law schools. 
It was one of those infantile vestiges 
that I haven’t quite got rid of, but 
acquaintance with them helped me 
a little. We worked and we worked 
and worked and sat hours and hours 
and discussed who was the actor and 
what was the harm which was done 
to the sufferer. Oh, some of the sen- 
tences were dreadful. The worst 
got embalmed, as you know, in the 
Restatement of Torts. The hours 
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we spent! And I enjoyed it all enor- 
mously. 

I cannot go on in a frivolous vein. 
When I think of those who are now 
nearly all gone, who started it [the 
Institute] and carried it through, 
ihnere comes first to my mind that 
friend of us all, that good and noble 
man, selfless as few men I have 
known have been selfless, our first 
Director, Draper Lewis. He made the 
Institute; for years he really was the 
Institute. I think too of our first 
President. I do not mean the titular 
head, that deus ex machina, Elihu 
Root; I mean George Wickersham. 
And we went on until our work be- 
came a great achievement; as the 
years pass, it is being shown how 
vital a contribution it is to that law 
with whose custody and development 
you and I are charged. I think too 
of that successor of Mr. Lewis | Judge 
Herbert F. Goodrich] who is here 
tonight in the full vigor of his 
extraordinary versatility. I have com- 
pared him to a number of things be- 
fore this, but I have got a new com- 
parison which I think is rather good. 
You know he can do all kinds of 
things. I used to compare him to 
personal band—you know—the drum, 
the fife, the harp, the whole band in 
himself. But I have something that 
| think a little more literary. As I 
have said, he can do all sorts of 
things; he can run his Institute, he 
can teach, he can be Dean of a Law 
School, he can write books of law, 
and yet he writes as good an opinion 
as there is written in any of the nine 
Circuit Courts; and hence my liter- 
ary allusion. I had a cultivated friend 
who once told me (I hope I have got 
this right) that when Leonardo da 
Vinci at the end of his life wanted to 
get a job with Francis I, which he 
did get—and it was his last job—he 
wrote his own letter of recommenda- 
tion. He told in it about how he 
could build fortifications which were 
as good as anyone’s and how he was 
an inventor of this and that; and he 
told of his other talents of a non 
aesthetic nature: and then he ended; 
‘And I can paint as well as any man 
in Italy.” Well, [turning to the Di- 
rector], de te fabula narratur! And 


finally I have not, | think, in times 
past failed to tell you of my sense of 
deep devotion to one who unfortu- 
nately cannot be here tonight, whom 
I regard, as we all do, as my [riend, 
and as the most urbane, most charm- 
ing and devoted officer that any or- 
ganization ever had. 

My friends, our future is precari- 
ous. I do not know if you remember 
1940 
when we were here just on the eve 


the time eleven years ago in 


of those dreadful days when it 
seemed not unlikely that the whole 
of all that which made life precious 
might be overwhelmed. Today we 
stand in as much danger as we did 
then; and, although it is not from us 
that the heaviest sacrifices are de- 
manded, yet we have much to answer 
for. I like to hope—although I agree 
that we can have no certainty, still I 
like to hope — that we have a good 
chance, a splendid fighting chance 
and much assurance of victory; but 
on one condition: that we do not 
go to pieces internally. It is there, 
1 think, that you and I may be able 
to help. Because, my friends, will 
you not agree that any society which 
begins to be doubtful of itself; in 
which one man looks at another 
and says: “He may be a traitor;” in 
which that spirit has disappeared 
which says: “I will not accept that, 
I will not believe that —I will de- 
mand proof. I will not say of my 
brother that he may be a traitor, but 
I will say, ‘Produce what you have. | 
will judge it fairly, and if he is, he 
shall pay the penalty; but I will not 
take it on rumor, I will not take it 
on hearsay. I will remember that what 
has brought us up from savagery is a 
loyalty to truth, and truth cannot 
emerge unless it is subjected to the 
utmost scrutiny’ "—will you not agree 
that a society which has lost sight of 
that, cannot survive? 


A Great Judge Retires 
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And so I say to you that today we 
stand as we did eleven years ago, 
perhaps in even greater peril; and | 
say too that you and I have this 
which we can contribute and which 
may be the most important of all. 
On our people has fallen a responsi- 
bility, greater than that of any other 
people; you and I, loyal custodians of 
our precious heritage, have our part 
to perform. You remember in the 
Cloister on the Hearth, in tight mo- 
ments how Gerard's companion used 
to say: “Courage, mon ami, le diable 
est mort.” No, my friends, the devil 
isn’t dead; but take heart of grace; 
we shall get him yet! 
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